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IN  THE 


5|istrict  Court  of  tie  M^\u^  ||iicial  56isti1ct 


OF  THE  STATE  OF  CALIFORNIA, 


IN   AND    FOR   THE 


CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


1       J\'o. 


MIXING  COMPANY, 
Plaintiffs 


SUTRO  TUNNEL  COMPANY,  impleaded  with 
ADOLPH  SUTRO,  HENRY  K.  MITCHELL, 
LOUIS  JANIN,  Jr.,  and  WILLIAM  M.  STEW- 
ART, 


Defendants. 


ANSWER  OF  THE  DEFENDANT,  SUTRO  TUNNEL  COMPANY. 

The  Sutro  Tunnel  Company,  one  of  the  defendants  above 

named,  by ,  its 

attorney     ,  answering  the  plaintiff's  complaint,  says: 

I. 

That  it  believes,  and  therefore  admits,  that  the  plaintiff 
is,  and  at  the  time  stated  in  the  complaint  was,  a  body  pol- 
itic and  corporate  under  the  laws  of  the  State  of  California. 


II. 

Defendant  denies  that  the  plaintiff  is,  or  during  the  time 
referred  to  in  the  paid  complaint  was,  the  owner  of  any 
portion  of  the  Comstock  lode,  as  averred;  defendant  also 
denies  that  the  other  corporations,  associations,  companies, 
and  individuals  referred  to  in  such  complaint  as  the  owners 
of  and  interested  in  divers  other  portions  of  the  said  lode 
were  such  owners,  or  so  interested  as  in  the  complaint 
alleged,  but,  on  the  contrary,  avers  that  when  the  said 
plaintiff  and  other  corporations  and  individuals  went  into 
possession  of  said  mines,  and  also  at  the  time  of  the  mak- 
ing of  the  agreements  set  forth  in  the  complaint,  they  were 
trespassers  upon  the  public  domain  of  the  United  States, 
and  without  title  of  any  kind,  legal  or  equitable,  and  avers 
that  -the  only  title  since  conceded  to  them  or  either  of  them 
by  the  United  States  consists  in  a  mere  equity,  'strictly 
limited  to  the  right  of  taking  and  holding  said  mines,  sub- 
ject to  another  estate,  interest,  or  lien  in  and  upon  the  same 
mines  and  lands,  which  was  granted  to  Adolph  Sutro,  one 
of  the  defendants  above  named,  his  heirs  and  assigns,  by 
the  act  of  Congress  of  July  25,  1866,  which  is  hereinafter 
fully  set  forth,  and  all  which  estates,  rights,  and  privileges 
granted  by  said  act  to  said  Sutro,  his  heirs  and  assigns, 
were  heretofore  transferred  by  said  Sutro  to  this  defendant, 
and  are  now  held  and  owned  by  this  defendant,  as  herein- 
after more  fully  set  forth. 

III. 

This  defendant  says  that  the  district  of-country  in  which 
said  tunnel  is  located  was,  and  now  is,  rich  in  mineral  de- 
posits, and  for  the  purpose  of  discovering  and  developing 
other  lodes  of  precious  minerals  than  the  said  Comstock 
lode,  and  for  the  purpose  of  draining,  benefiting,  and  de- 
veloping such  lodes  and  the  mines  on  the  said  Comstock 
lode,  the  said  Sutro  did  conceive  the  project  of  construct- 
ing said  tunnel,  and  thereby  developing  the  mineral  re- 
sources of  that  district,  and  benefiting  the   corporations. 


associations,  companies,  and  individuals  claiming  mines 
on  said  Coaistock  lode  and  such  other  lodes  as  might  be 
cut,  discovered,  or  developed  by  means  thereof. 

This  defendant  admits  that  said  Sutro  did  conceive  the 
said  project  of  constructing  the  said  tunnel  for  the  pur- 
poses, among  others,  as  alleged  in  the  third  paragraph  of 
the  complaint,  and  avers  that  he  did  expect  that  said  cor- 
porations, associations,  companies,  and  individuals  whose 
mines  should  be  drained,  benefited,  or  developed  by  the 
construction  of  said  work  would  contribute  thereto  in  some 
just  proportion  to  the  benefits  derived  therefrom. 

IV. 

This  defendant  says  that  the  Legislature  of  Nevada 
granted,  and  said  Sutro  accepted,  the  powers,  authorities, 
and  privileges  conferred  by  the  act  of  February  4, 1865,  as 
set  forth  in  the  plaintiff's  complaint,  but  denies  that  he 
procured  it  in  any  evil  sense.  The  said  act  was  passed  by 
the  Legislature  and  accepted  in  the  faith  that  the  execu- 
tion thereof  would  be  a  great  public  benefit,  and  at  the 
same  time  greatly  promote  the  interests  of  the  mines  on 
the  Comstock  lode,  and  in  this  belief  the  miners  then  work- 
ing there,  so  far  as  this  defendant  knows,  fully  shared,  and 
the  present  plaintiff,  among  others,  entirely  approved  of 
the  law  and  encouraged,  in  all  possible  ways,  the  enterprise 
projected  by  said  Sutro. 

V. 

Defendant  admits  that  the  individual  defendants  named 
in  the  plaintiff's  complaint,  and  D.  E.  Avery,  deceased, 
associated  themselves  together  to  complete  the  tunnel  in 
accordance  with  the  said  legislative  enactment,  as  in  the 
plaintiff''s  complaint  averred. 

YI. 

Defendant  admits  that  at  the  time  of  and  before,  as  well 
as  since  the  incorporation  of  the  Sutro  Tunnel  Company, 
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the  mine  worked  by  the  plaintiff,  and  the  other  mines  on 
the  Comstock  lode,  were  greatly  in  need  of  drainage  and 
ventilation,  and  that  said  Sutro  did  express  to  the  plaintiff 
and  others  his  conviction  that  by  means  of  the  projected 
tunnel  the  said  mines  would  be  not  only  ventilated  and 
drained  much  more  perfectly,  and  with  a  great  saving  of 
money,  labor,  life  and  health,  but  in  other  respects,  and 
especially  in  the  removal  of  the  dead  rock  and  the  ore 
from  the  mines,  the  necessary  work  would  be  much 
cheapened,  and  that  access  to  and  from  said  mines, 
worked  by  the  plaintiff  and  others  on  said  lode,  would  be 
greatly  facilitated,  and  the  labor  and  expenses  of  the  plain- 
tiff' and  others  so  working  in  and  about  said  business  would 
be  greatly  reduced.  And  the  defendant  avers  that  these 
representations,  so  made  by  said  Sutro,  were  made  in  good 
faith;  they  were,  in  his  deliberate  judgment,  perfectly  true; 
the  plaintiff  and  other  persons  knew  them  to  be  true,  have 
not  denied  them  to  be  true,  and  they  are,  in  fact,  true.  It 
was  at  their  instance,  and  upon  their  written  promise  to 
aid,  assist,  and  compensate  said  Sutro,  that  he  undertook 
to  organize  a  company  to  raise  capital  and  to  expend  his 
own  time,  labor,  and  means  in  carrying  out  and  performing 
the  great  work  so  beneficial  and  necessary  to  the  profitable 
working  of  the  mines  on  the  Comstock  lode. 

The  defendant  admits  that  Wm.  M.  Stewart,  D.  E.  Av- 
ery, Louis  Janin,  jr.,  H.  K.  Mitchell,  and  A.  Sutro,  as 
Trustees  of  the  Sutro  Tunnel  Company,  made  and  executed 
the  articles  of  agreement,  as  appended  to  the  plaintiff's 
complaint,  and  marked  exhibit  B,  with  the  plaintiff',  and 
made  similar  articles  of  agreement  about  the  same  time 
with  other  persons,  associations,  and  companies  then  en- 
gaged in  working  mines  on  the  Comstock  lode. 

Defendant  also  admits  that  the  agreement  was  modified 
subsequently,  so  as  to  extend  the  time  mentioned  in  said 
agreement  as  the  plaintift'  in  its  complaint  hath  averred. 

This  defendant  denies  that  said  Sutro  and  his  associates 
represented  to  said  plaintiff  that  they  could  complete  the 
said  tunnel  within  eight  years,  and  avers  that  no  agreement 
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to  complete  said  tiiniiel  within  the  time  aforesaid  was  ever 
made;  but  on  the  contrary,  by  the  terms  of  the  agreement 
referred  to  in  said  complaint,  the  said  Sutro  and  his  asso- 
ciates and  assigns  were  only  required  to  have  subscribed  at 
the  time  mentioned  in  said  agreement  the  sum  of  3,000,000 
dollars,  and  to  expend  thereof  during  the  iirst  year  of  the 
construction  of  said  tunnel  the  sum  of  four  hundred  thou- 
sand dollars,  and  during  each  succeeding  year  thereafter, 
until  the  said  tunnel  should  be  completed,  the  sum  of  two 
hundred  thousand  dollars;  that  it  was  well  known  to  all 
the  parties  that  it  would  cost  at  least  3,000,000  dollars  to 
construct  said  tunnel,  which,  at  the  rate  of  expenditure 
aforesaid,  gave  to  the  said  Sutro,  his  associates,  and  assigns, 
at  least  the  period  of  fourteen  years  within  which  to  con- 
struct said  tunnel. 

And  this  defendant  further  avers  that  the  construction 
of  said  tunnel  has  been  greatly  hindered  and  delayed  by 
the  acts  of  the  said  plaijjtiff'  and  the  other  corporations, 
associations,  and  individuals  in  said  complaint  referred  to, 
in  this,  viz.  That  after  the  execution  of  said  agreements 
the  said  plaintiff  and  the  other  corporations,  associations, 
and  individuals,  in  furtherance  of  the  enterprise  of  the 
construction  of  said  tunnel,  became  subscribers  of  and 
agreed  to  pay  sums  of  money  aggregating  the  sum  of 
$600,000  ;  that  afterwards,  and  while  the  said  Sutro  Tun- 
nel Company  was  in  good  faith,  according  to  the  terms  of 
the  said  agreement,  prosecuting  the  construction  of  said 
tunnel  and  procuring  the  means  for  the  same,  the  officers 
and  agents  of  the  plaintiff  and  of  the  other  corporations 
and  associations  and  other  persons  interested  therein,  to- 
gether with  the  individuals  mentioned  in  said  complaint, 
before  the  time  required  for  the  commencement  of  said 
work  as  specified  in  said  agreement,  after  the  extension 
thereof,  deliberately  and  wrongfully  entered  into  and  com- 
bined in  a  conspiracy,  scheme,  and  effort  to  defeat  the  said 
Sutro  Tunnel  Company  in  the  construction  of  said  tunnel, 
and  in  pursuance  thereof  repudiated  and  refused  to  pay 
the  subscriptions  of  money  so  made  by  them  as  aforesaid, 
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which  said  subscriptions,  if  they  had  been  paid,  would 
have  enabled  said  company  to  expend  during  the  first  year 
the  said  sum  of  $400,000,  and  $200,000  during  the  second 
year;  and  in  further  pursuance  of  said  conspiracy,  and  for 
the  purpose  of  preventing  this  defendant  and  the  said  Sutro 
from  procuring  other  subscriptions  of  money,  and  for  the 
purpose  of  destroying  their  credit  with  capitalists  and  in  the 
money  markets  of  the  world,  and  preventing  them  from 
procuring  the  money  necessary  to  prosecute  said  work,  the 
parties  aforesaid  posted,  and  caused  to  be  posted,  in  the 
City  of  E'ew  York,  placards  adverse  to  the  interest  of  said 
defendants,  and  which  were  intended  to  and  did  greatly  em- 
barrass said  defendants  in  the  procurement  of  subscriptions 
and  money;  that  in  furtherance  of  the  purposes  of  said 
conspiracy  the  persons  aforesaid  persistently  and  continu- 
ously and  wrongfully  have  endeavored  to  procure  legislation 
by  Congress  repealing  the  vested  rights  of  this  defendant, 
and  otherwise  antagonistic  to  its  interests;  have  incessantly 
caused  to  be  published  in  newspapers  false  and  libellous 
articles,  and  have  made  slanderous  utterances  in  vilification 
of  and  antagonistic  to  the  character  and  credit  of  the  said 
Sutro  and  this  defendant  and  the  enterprise  in  which  they 
were  and  are  now  engnged;  have  written,  and  caused  to  be 
written,  and  sent  letters  and  telegrams  adverse  to  said  com- 
pany, its  interests,  and  its  said  enterprise;  have  refused  to 
accept  any  title  deed  from  the  Government  of  the  United 
States  to  their  said  mines,  as  prescribed  by  said  act  of 
Congress  of  July  25,  1866;  have  resisted  the  insertion 
therein  of  the  condition  prescribed  by  the  third  section  of 
said  act;  have. subscribed  large  sums  of  money  towards  a 
common  fund  for  the  purpose  of  wrongfully  instituting 
vexatious  litigation  against  this  defendant  in  derogation  of 
its  said  vested  rights;  and  by  these  and  other  wrongful,  ille- 
gal, and  fraudulent  devices  and  practices,  resorted  to  for 
the  purpose,  have  greatly  embarrassed  and  delayed  the 
operations  of  this  defendant  and  of  the  said  Sutro.  And 
this  defendant  avers  that  if  this  defendant  has  fVxiled  to 
comply  strictly  with  the  terms  of  said   agreement,  such 
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failure  is  due  to  the  wrongs  of  said  parties,  as  hereinbefore 
set  forth. 

YII. 

The  defendant  denies  that  the  plaintiff  hath  kept  and 
perf'ornned  the  covenants  and  promises  in  said  agreement 
contained  on  its  part  and  behalf  to  be  kept  and  performed, 
and  defendant  avers  on  the  contrary  that  the  covenants  of 
the  plaintiff  contained  in  the  said  agreement  required  the 
plaintiff'  to  abstain  from  every  act  in  hindering  the  per- 
formance by  the  said  Sutro,  his  associates  and  assigns,  of 
the  covenants  in  the  said  agreement  contained,  whereas 
the  said  plaintiff  and  its  confederates  resorted  to  every 
means  in  their  |)ower  to  defeat  the  completion  of  the  said 
tunnel  according  to  the  said  agreement,  and  to  hinder  said 
Sutro  and  the  defendant  in  the  prosecution  of  the  said 
work,  as  is  hereinbefore  averred,  and  by  means  of  the  said 
conspiracy  and  the  wrongful  acts  done  thereunder,  as 
hereinbefore  averred,  the  plaintiff  and  its  confederates  did 
hinder  and  prevent  the  execution  of  the  said  work  in  so 
far  as  the  same  has  been  delayed. 

And  this  defendant  further  denies  the  averment  that  the 
defendants  and  the  said  Avery  did  not  keep  or  perform 
the  agreement  on  their  part.  Defendant  further  denies 
the  averment  that  the  said  defendants  did  not  commence 
the  said  work  on  or  before  the  first  day  of  August,  1868, 
and  defendant  further  denies  the  averment  that  they  did 
not  prosecute  the  said  work  with  reasonable  energ}^  and 
vigor,  and  defendant  denies  the  averment  tliat  the  said 
tunnel  has  not  been  rnn  and  excavated  in  accordance  with 
the  provisions  of  the  act  aforesaid  of  the  State  of  ]N'evada» 
and  in  accordance  with  the  covenants  in  the  said  agreement 
contained  ;  and  further  denies  that  the  said  defendants  and 
the  said  Avery  did  not  commence  the  said  work  at  the 
time  specified  in  the  said  agreement  on  or  before  the  first 
day  of  August,  1868,  as  averred,  by  not  simultaneously 
with  the  running  of  said  tunnel  sinking  the  said  shafts 
on  the  line  of  such  tunnel;  and  denies  the  averment  that 
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the  said  shafts  have  not  yet  reached  the  depth  required  by 
the  said  agreement  for  the  level  of  said  tunnel ;  and  denies 
the  averment  that  the  said  work  has  not  at  all  times,  or 
generally,  been  prosecuted  continnonsly  without  interrup- 
tion, although  no  unavoidable  accident  has  happened  in 
relation  thereto;  and  also  denies  the  averment  that  but 
little  work  has  been  done,  and  that  little  feebly,  without 
energ}',  and  with  great  intervals  of  delay  without  just 
cause. 

And  defendant,  on  the  contrary,  avers  that,  as  already 
stated,  the  plaintiff  and  its  confederates,  by  means  of  the 
acts  resorted  to  for  the  purpose  of  hindering  the  prosecu- 
tion of  said  work,  have  caused  all  the  delay  in  such  prose- 
cution which  has  occurred;  that  notwithstanding  all  the 
hinderances  and  opposition  caused  by  the  plaintiff  and  its 
confederates  and  carried  ont  as  above  alleged  for  the  pur- 
pose of  hindering  and  defeating  the  construction  of  said 
work,  this  defendant  and  the  said  Sutro  did  expend  on  the 
said  work  large  sums  of  mone}^  and  did  all  that  it  w^as 
possible  to  be  accomplished  under  all  the  hinderances 'and 
opposition  of  the  plaintiff  and  its  confederates.  That  since 
October,  1869,  the  w^ork  has  been  prosecuted  uninterrupt- 
edly by  day  and  night  without  any  cessation  whatever. 
Considering  the  difficulties  of  an  underground  work  of 
this  magnitudp,  the  progress  which  it  has  made  and  the 
vigor  with  w^hich  it  has  been  prosecuted  compare  favor- 
ably W'ith  any  similar  work  carried  on  in  any  other  por- 
tion of  the  world,  and  at  the  date  of  this  answ^er  over 
13,600  feet  of  tunnel  have  been  completed,  while  the  total 
distance  from  its  mouth  to  the  Comstock  lode  is  but  19,899 
feet.  That  the  whole  of  said  tunnel  is  of  a  larger  size 
than  is  required  under  the  said  agreement,  that  is  to  say, 
the  said  agreement  requires  the  tunnel  to  be  7  feet  by  8 
feetj  while  no  portion  of  the  tunnel  constructed-  is  less 
than  8  feet  by  8  feet, -and  some  portions  of  it  are  8  feet 
by  10  feet  and  some  portions  of  it  are  10  feet  by  14  feet. 
Large  machine  shops  have  been  erected  and  the  most  per- 
fect modern  machinery  employed  for  drilling  the  rock  and 
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for  compressing  the  air  with  which  they  are  propelled; 
the  most  approved  explosives  have  been  and  are  being 
used;  the  said  tunnel  has  been  provided  with  railroad 
tracks,  locomotives,  and  a  full  supply  of  rolling  stock,  and 
all  other  appliances  and  agents  as  dictated  by  modern 
science  and  the  latest  improvements  in  carrying  on  such 
works;  the  force  employed  in  pushing  the  work  forward 
is  as  strong  as  could  be  employed  in  this  confined  space 
underground.  Four  shafts  were  sunk  on  the  tunnel  line, 
two  of  which  having  a  respective  depth  of  528  and  1,041 
feet  were  brought  down  to  the  tunnel  level,  and  the  tun- 
nel extended  from  the  bottom  thereof  until  the  influx  of 
water  drove  out  the  workqien  from  the  last  mentioned  of 
said  shafts  and  filled  it  up  to  a  depth  of  900  feet,  while 
the  first  mentioned,  after  it  had  attained  the  necessary 
depth,  was  duly  connected  by  means  of  drifts  with  the 
main  tunnel;  the  two  other  shafts  reached  a  respective 
depth  of  456  and  674  feet,  when  the  influx  of  water  at  one 
of  these  points  made  it  impossible  to  go  any  further;  these 
shaft-s  were  provided,  and  are  now  provided,  with  powerful 
hoisting  and  pumping  machinery,  but  the  influx  of  water 
was  so  great  that  the  cost  of  pumping  out  the  water,  if 
machinery  large  enough  could  have  been  constructed, 
would  not  only  have  exceeded  the  estimated  cost  of  the 
whole  tunnel,  but  would  have  cost  almost  incalculable 
sums;  that  notwithstanding  the  failure  of  completing  two 
of  these  shafts,  the  progress  of  the  work  from  the  header 
by  the  improved  machinery  hereinbefore  referred  to  is 
greater  than  had  been  at  any  time  anticipated,  and  has 
averaged  more  than  300  feet  per  month,  a  greater  average 
progress  than  that  of  any  similar  work  which  has  been 
constructed  in  modern  times.  The  progress  at  this  time 
averages  over  10  feet  per  day,  and  the  tunnel  will  be  com- 
pleted to  the  Comstock  lode  at  that  rate  (which  rate  it  is 
expected  will  be  continued)  within  ,20  months  from  this 
time.  And  provisions  have  been  made  for  the  expense  of 
the  completion  thereof,  and  the  same  will  be  completed  as 
aforesaid,   unless  such   completion  is  prevented   and  de- 
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feated    by  the   unjust   and    continued  opposition    of  the 
plain  tiff  and  its  confederates. 

The  defendant  admits  that  there  had  not  been  subscribed 
prior  to  the  first  day  of  August,  1868,  three  millions  of  dol- 
lars for  the  purpose  of  carrying  on  and  completing  the  said 
tunnel,  and  avers  that  the  failure  to  procure  said  subscrip- 
tion was  owing  to  the  conspiracy  of  the  plaintiff  and  its 
co-conspirators,  and  their  acts  done  thereunder,  as  above 
averred,  but  avers  that  before  and  since  August,  1868,  said 
three  millions  of  dollars  have  been  subscribed  for  the  pur- 
pose of  conjpleting  the  said  tunnel,  and  that  up  to  June  10, 
1876,  there  has  been  expended  upon  and  on  account  of  said 
work  more  than  the  sum  of  $2,498,849.18  in  gold  coin  of  the 
United  States,  and  that  more  than  two-thirds  of  the  said  tun- 
nel is  now  completed.  Defendant  denies  the  averment  that 
an  amount  sufficient  to  complete  the  one-fifth  part  of  said 
work  had  not  been  subscribed.  Defendant  admits  that  ten 
per  centum  of  the  said  sum  of  three  millions  of  dollars  had 
not  been  actually  paid  in  cash  on  the  first  of  August,  1868, 
but  this  was  owing  to  the  said  conspiracy  of  the  plaintiff 
and  its  confederates,  and  their  unlawful  acts  in  pursuance 
thereof,  in  hinderance  of  the  said  subscription  as  above 
averred. 

Defendant  admits  that  during  the  first  year,  commencing 
on  said  first  day  of  August,  1868,  there  was  not  expended 
upon  or  on  account  of  the  said  work  the  sum  of  $400,000, 
but  avers  that  during  the  year  last  aforesaid  there  was  ex- 
pended a  very  large  sum  of  money  on  account  of  the  said 
work,  and  the  failure  to  expend  said  $400,000  during  such 
year  was  owing  to  the  opposition  and  conspiracy  of  tlie 
said  plaintiff'  and  its  confederates  and  their  unlawful  acts  in 
pursuance  thereof,  as  above  averred.  And  the  defendant 
admits  that  there  was  not  expended  during  the  two  years 
next  succeeding  said  first  year  upon  said  work  as  large  a 
sum  as  $200,000  duri*ng  each  such  year,  but  it  avers  that  a 
very  large  sum  of  money  was  expended  on  account  of  said 
work  during  each  of  said  two  years,  and  that  the  failure  to 
expend  said  sum  of  $200,000  during  each  such  year  was 
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owing  to  the  conspiracy  of  the  plaintiff  and  its  confederates 
and  their  unlawful  acts  done  thereunder,  as  above  averred; 
and  the  defendant  further  avers  that  this  defendant,  the  said 
Sutro,  his  associates  and  assigns,  never  relaxed  their  efforts 
to  raise  all  the  money  which  could  be  secured,  and  in  spite  of 
the  opposition,  conspiracy,  and  machinations  of  the  plaintiff 
and  its  confederates,  the  said  defendants  last  mentioned 
■  did  succeed  in  raising  large  sums  of  money,  and  have  ex- 
pended in  each  year,  after  said  first  three  years  hereinbefore 
mentioned,  a  larger  sum  than  $200,000,  and  in  one  single 
year  expended  a  sum  exceeding  $800,000,  while  in  no  year 
since  the  expiration  of  the  said  first  three  years  have  the 
expenditures  amounted  to  less  than  $300,000  dollars  for 
each  and  every  year;  and  that  the  total  expenditures  made 
since  the  first  day  of  August,  1868,  up  to  the  present  time 
exceed  by  $700,000  the  sum  required  to  be  expended  under 
the  said  agreement  within  that  time.  And  the  defendant 
admits  that  it  has  not  furnished  the  plaintiff  a  full,  true,  and 
correct  statement,  or  any  statement  whatever,  of  the  ex- 
penditures made  on  account  of  the  work,  for  the  reason  tha;t 
said  plaintiff  has  never  asked  for  such  statement.  And  the 
defendant  denies  that  it,  the  said  Sutro,  or  his  associates, 
ever  refused  to  furnish  the  plaintiff  with  a  full,  true,  and 
correct  statement  ot  the  expenditures  made  on  account  of 
the  work.  The  plaintiff  never  demanded  any  statement  of 
such  expenditures,  because  it  w^as  otherwise  sufliciently 
informed  of  the  said  expenditures  without  such  statement; 
and  the  defendant  further  avers  that  it  has  always  been 
ready  and  willing,  and,  to  the  best  of  its  knowledge  and  be- 
lief, the  said  Sutro  has  always  been  i-eady  and  willing,  to 
give  to  the  plaintiff*  any  information  it  needed  concerning 
such  affairs  of  the  Sutro  Tunnel  Company  as  the  plaintiff 
had  an  interest  in  knowing  and  a  right  to  demand  under 
said  agreement.  And  the  defendant  denies  that  the  pros- 
ecution of  said  work  has  not  at  all  times  been  as  diligent 
and  vigorous  as  the  circumstances  or  the  nature  of  the  work 
and  the  said  opposition  and  conspiracy  of  the  plaintiff  and 
its  confederates  allowed ;  and  it  further  denies  that  the  com- 
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pletion  thereof  has  been  delayed  unreasonably  and  without 
just  cause;  and  the  said  defendant  avers  that  the  prosecution 
of  said  work  has  not  only  been  as  diligent  and  vigorous  as 
the  circumstances  or  the  nature  of  the  said  work  allowed, 
but  the  prosecution  of  said  work  has  been  within  the  last 
few  yeai;s,  and  ever  since  the  defendant  has  been  enabled 
to  resist  the  opposition  and  conspiracy  of  the  plaintiff  and 
its  confederates,  and  their  unlawful  acts  in  pursuance  there- 
of, more  vigorous  and  rapid  than  any  similar  work  which 
has  ever  been  prosecuted  in  the  United  States  or  in  the 
world. 

VIII. 

This  defendant,  admitting  that  it  did  not  carry  on  the 
work  of  the  tunnel  or  get  subscriptions  as  rapidly  as  this 
defendant  and  the  said  Sutro  and  his  associates  had  hoped, 
expected,  and  were  promised,  in  consequence  of  the  bad 
faith  and  hostile  acts  of  the  plaintiff  aforesaid  and  its  con- 
federates aforesaid,  denies  that  the  plaintiff,  or  the  other 
mining  companies  with  which  the  said  Sutro  and  his  asso- 
ciates had  made  agreements,  performed  their  part  of  said 
agreements  with  fidelity. 

Defendant  is  advised  that  the  said  agreement  implies,  as 
hereinbefore  averred,  a  covenant  that  no  act  tending  to  em- 
barrass this  defendant  in  its  work  or  to  impede  its  progress 
or  cripple  its  energies,  should  be  done  by  the  plaintiff, 
which  covenant  the  plaintiff'  wilfully  and  wantonly  broke 
as  aforesaid,  and  neither  had  nor  has  any  legal  right  to 
take  advantage  of  a  default  caused  by  itself  in  violation  of 
its  own  faith.  Moreover,  this  defendant  wholly  denies  that 
the  said  plaintiff,  or  any  of  the  other  parties  to  similar 
agreements,  ever  attempted  to  take  such  advantage  or  exer- 
cise their  option  that  the  agreement  should  cease,  or  gave 
any  notice  whatever  of  such  intent  to  this  defendant  or  to 
the  said  Sutro  or  his  associates.  'Nov  did  the  plaintiff,  or 
any  of  the  other  parties  having  similar  agreements  with 
this  defendant,  the  said  Sutro,  or  his  associates,  ever  exer- 
cise or  claim  the  right  to  complete  the  work  at  their  own 
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expense,  deducting  its  cost  from  the  first  moiieys  due  to 
this  defendant,  the  said  Sutro,  and  his  associates,  as  is  pro- 
vided in  the  said  agreements  for  the  case  of  default  in  the 
work. 

IX. 

Defendant  admits  that  it,  the  Sutro  Tunnel  Company, 
became  and  is  a  body  politic  and  corporate,  as  the  plaintiff 
in  its  complaint  hath  averred. 


Defendant  admits  that  the  said  Sutro  and  his  associates 
did  after  their  incorporation  assign,  set  over,  transfer,  and 
convey  to  this  defendant  the  rights,  privileges,  franchises, 
and  property  owned  and  claimed  by  them  under  the  act  of 
the  I^evada  Legislature,  and  all  their  rights,  powers,  priv- 
ileges, and  franchises  under  the  agreement  made  with  the 
plaintiff  and  others  working  mines  on  the  Comstock  lode, 
and  that  the  said  Sutro  did  also  transfer  to  this  defendant 
all  rights,  privileges,  powers,  and  property  granted  to  said 
Sutro  by  the  act  of  Congress  of  July  25,  1866. 

XI. 

This  defendant  denies  that  there  was  any  failure  on  its 
part  to  perform  the  covenants  and  promises  in  said  agree- 
ment contained  after  its  incorporation,  except  as  herein- 
before admitted,  or  any  default  whatever,  except  such  as 
was  a  natural  and  necessary  consequence  of  the  plaintiff's 
bad  faith,  and  the  bad  faith  of  others  who  conspired  and 
were  confederated  with  the  plaintiff  to  injure  and  ruin 
this  defendant,  as  hereinbefore  set  forth;  and  this  defend- 
ant denies  that  any  notice  was  given  to  it  that  the  work 
should  cease,  or  that  it,  the  plaintiff*  and  other  persons 
working  mines  on  the  Comstock  lode,  or  any  or  either  of 
them,  elected  to  do  said  work  and  deduct  the  cost  out  of 
the  first  money  due  to  this  defendant  under  the  said 
agreement;  and  this  defendant  denies  that  by  the  terms 
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of  said  act  of  the  Legislature  of  the  State  of  Nevada  said 
tunnel  was  required  to  be  completed  within  the  period  of 
eight  years  from  the  passage  thereof,  and  denies  that  by 
said  agreement  time  was  made  of  the  essence  of  the  con- 
tract, and  denies  that  after  the  expiration  of  said  eight 
yeai-s  the  plaintiff  did  declare  and  announce  that  said 
agreement  had  ceased  and  become  of  no  effect  of  which 
this  defendant  had  any  knowledge;  and  this  defendant 
denies  the  right  of  said  plaintiff*  to  exercise  any  option 
that  said  agreement  determined  and  became  of  no  effect, 
and  denies  that  said  plaintiff*  has  any  right  to  forbid  any 
more  work  to  be  done  upon  said  Sutro  tunnel  or  the  said 
shafts  or  drifts  under  said  agreement;  and  this  defendant 
denies  that  said  work  will  not  be  completed  within  eight 
years  more,  and  avers  that  the  same  will  be  completed, 
unless  defeated  by  the  acts  of  the  said  plaintiff  and  its  con- 
federates, within  the  period  hereinbefore  set  forth;  and 
this  defendant  denies  the  averment  that  not  one-tenth  of 
said  work  had  been  done  at  the  time  of  the  commence- 
ment of  this  suit. 

XII. 

The  defendant  does  not  know  what  arrangements  the 
plaintiff  may  have  made  to  supply  the  place  of  a  tunnel,  or 
at  what  expense,  but  denies  that  the  objects  and  benefits 
to  the  said  mines,  intended  to  be  accomplished,  and  which 
will  be  accomplished  hj  the  said  tunnel,  can  by  any  other 
possible  means,  much  less  by  those  stated  in  the  complaint 
as  provided  by  the  plaintiff,  be  accomplished  so  well,  or  so 
fully  or  cheaply  to  the  said  mines,  as  will  be  done  by  the 
said  tunnel,  and  the  defendant  is  advised  that  its  rights 
cannot  in  law  or  equity  be  affected  by  the  acts  of  the  said 
plaintiff'  in  supplying  itself  with  other  means  of  drainage 
and  ventilation,  or  by  the  contracts  which  it  may  or  may 
not  have  made  with  other  parties  for  transporting  its  sup- 
plies to  the  mines  or  its  ores  to  the  mills;  defendant  denies 
that  there  was  any  failure  to  fulfill  and  perform  the  agree- 
ment on  this  defendant's  part,  or  on  the  part  of  the  said 
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Siitro  or  his  associatiss,  as  stated  in  paragraph  twelve  of 
the  complaint;  and  further  denies  that  the  provisions  al- 
leged in  said  paragraph,  as  having  been  made  by  the 
plaintiff'  for  carrying  on  the  work  of  its  mine,  were  made, 
as  alleged,  on  account  of  any  failure  on  the  part  of  defend- 
ant or  of  said  Sutro  or  his  associates  to  perform  their  part 
of  the  said  agreement;  and  the  defendant,  on  information 
and  belief,  denies  the  averments  as  to  the  plaintift''s  having 
got  rid  of  the  said  flow  of  water,  and  as  to  having  provided 
other  meiins  of  drainage  and  ventilation,  and  as  to  having 
procured  machinery  and  other  appliances  and  a[)paratus, 
and  as  to  having  entered  into  other  contracts  and  arrange- 
ments, as  is  in  said  paragraph  averred. 

And  the  said  defendant  admits  that  the  works  of  the  said 
plaintiff'  may  have  reached  below  the  level  of  the  tunnel, 
but  avers  that,  under  the  agreement,  it  was  contemplated 
and  provided  that  ''if  at  any  time  the  mining  works  of  the 
plaintiff*  shall  reach  a  level  lower  than  the  level  of  the 
tunnel  aforesaid,  the  said  plaintiff*  shall  be  permitted,  by 
means  of  pumps  or  otherwiseyto  raise  the  water  from  such 
lower  level  to  the  level  of  said  tunnel  or  lateral  drift,  and 
the  water  so  raised  shall  be  discharged  by  means  of  the 
tunnel,  as  if  the  same  were  struck  on  or  above  such  level." 
And  the  defendant  further  avers  that  after  the  defendant's 
tunnel  reaches  the  plaintiff's  mine  the  said  plaintiff'  can 
pump  the  water  from  below  said  tunnel  level  into  said 
tunnel,  thus  saving  the  additional  cost  of  pumping  the 
water  to  the  surface,  and  will  derive  other  material  bene- 
fits therefrom,  and  that  the  saving  thereby  will  be  much 
greater  than  the  contribution  which  said  plaintiff  will  have 
to  make,  under  the  said  agreement,  to  the  said  defendant. 

Defendant  avers  that  all  the  expenditures  which  have 
been  made  and  the  contracts  and  arrangements  which  have 
been  entered  into  by  the  plaintiff  in  working  its  mines, 
in  providing  means  for  draining  and  ventilating  the  same, 
and  in  transporting  its  supplies  and  ores,  as  alleged  in  the 
said  twelfth  paragraph  of  the  complaint,  instead  of  having 
been   made  and  resorted  to  on  account  of  the  default  of 
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th.is  defendant  or  of  the  said  Sutro  and  his  associates,  as 
alleged,  were  in  fact  made  for  the  purpose  of  the  working 
of  the  said  mine  until  the  said  tunnel  could  be  completed, 
as  contemplated  by  the  parties  to  the  said  agreement ;  and 
all  of  the  said  work  and  provisions  which  have  been  made 
by  the  plaintiff  were  made  with  full  notice  of  the  rights  of 
this  defendant  under  its  said  agreement,  and  also  of  its 
rights  under  said  act  of  Congress  hereinafter  set  forth,  and 
with  full  knowledge  that  this  defendant  was  diligently  and 
continuously  and  faithfully  prosecuting  the  construction  oi 
said  tunnel. 

XIII. 

And  this  defendant  denies  that  other  projects  and  expe- 
dients have  been  planned,  executed,  and  carried  out  to 
facilitate  the  working  of  said  mines  on  said  Comstock  lode 
by  reason  of  any  delay  of  the  defendants  and  said  Aver} 
in  prosecuting  said  work,  or  by  reason  of  their  feeble  or 
inefficient  manner  of  conducting  the  same,  and  it  denies 
that  any  delay  of  the  defendants  or  the  manner  of  con- 
ducting the  work  has  occasioned  the  said  plaintiff  to  erecl 
mills,  as  averred  in  said  complaint,  or  to  construct  a  rail- 
road to  carry  the  ores  from  said  mines  to  said  mills,  oi 
that  in  any  respect  the  conditions  and  surroundings  oi 
said  mines  have  been  materially  changed  since  the  making 
of  said  agreement  by  reason  of  the  manner  of  conducting 
said  work  or  by  reason  of  any  delay  on  the  part  of  said 
defendants. 

Defendant  is  advised  and  avers  that  its  right  to  make  the 
tunnel  and  to  recover  the  compensation  bargained  for  does 
not  depend  on  other  projects  or  expedients  planned,  exe- 
cuted, or  carried  out  by  the  plaintiff'  or  others,  nor  on  an} 
change  in  the  conditions  and  surroundings  of  the  mines  pro- 
duced by  acts  of  the  plaintiff  or  the  other  parties  referred  tc 
and  which  this  defendant  could  not  control  or  hinder.  And 
this  defendant  denies  that  in  consequence  of  any  such  pro- 
jects or  expedients  or  change  of  conditions  and  surround- 
ings of  said  mines  the  tunnel  and  other  works,  if  hereaftei 
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completed,  will  be  of  no  use  or  benefit  to  the  said  plaintiff, 
as  alleged.  On  the  contrary,  defendant  avers  that  said 
tunnel  and  other  works  must  be,  and  will  be,  of  great  use 
and  benefit,  and  indispensable  to  the  plaintiff  for  drainage, 
ventilation,  access  to  said  mine,  and  for  other  important 
purposes. 

XIY. 

Defendant  avers  that  the  work  already  done  is  of  the  de- 
gree and  character  hereinbefore  set  forth,  and  has  been 
accomplished  at  great  expenditure  of  money,  labor,  and 
time,  and  denies  that  it  is  a  small  amount  of  work,  as 
alleged,  and  denies  that  it  can  never  in  any  way  or  manner 
be  of  use  or  benefit  to  the  plaintiff''s  mine,  and  denies  that 
said  work  has  been  almost  entirely  done  since  the  plaintiff 
elected  to  rescind  and  annul  said  agreement,  and  denies  that 
the  said  plaintiff  ever  did  or  had  the  right  to  elect  to  rescind 
and  annul  the  said  agreement  with  notice  to  the  said  defend- 
ants and  said  Avery,  or  either  of  them,  and  denies  that  said 
agreement  has  ceased  or  determined  and  is  no  longer  of  any 
effect.  This  defendant  admits  that  the  work  done  has  been 
upon  the  lands  and  possessions  of  this  defendant,  and  avers 
that  it  was  necessarily  so,  because  the  said  tunnel  must  first 
traverse  the  lands  of  this  defendant  before  it  can  reach  or 
benefit  the  plaintiff's  mine,  and  avers  that  when  said  tun- 
nel is  completed  the  work  now  done,  as  part  of  the  entire 
work,  will  be  of  great  use,  benefit,  and  importance  to  said 
plaintiff,  as  hereinbefore  set  forth.  And  this  defendant 
avers  that  the  work  that  has  been  done  has  been  done  in 
accordance  with  the  agreement  between  the  plaintiff  and 
defendants,  and  in  part  at  the  special  instance  and  request 
of  the  plaintiff  and  other  persons  having  a  like  interest 
therein,  with  the  object  of  furnishing  the  means  of  ventila- 
tion and  drainage  and  access  to  the  mine,  and  to  accom- 
plish other  purposes  of  great  profit  and  advantage  to  the 
plaintiff  and  others  working  on  the  Comstoek  lode.  De- 
fendant admits  that  the  contemplated  advantages  of  the 
tunnel  cannot  be  realized  until  it  shall  be  more  nearly 


22 

completed  than  it  is  at  present,  but  denies  the  right  of 
plaintiff  to  relieve  itself  on  that  ground  from  the  obliga- 
tion of  the  contract;  and  defendant  also  denies  that  the 
supposed  value  of  the  tunnel,  as  a  means  of  ventilating 
and  draining  other  mines  than  the  mine  of  the  plaintiff, 
whether  discovered  and  owned  by  thia  defendant  or  other 
parties,  can  have  the  effect  of  releasing  the  plaintiff  from 
its  contract. 

Defendant  avers  that  the  plaintiff,  and  other  corporations 
and  persons  with  whom  it  was  confederated  in  measures  of 
hostilit}'-  to  defendant' as  aforesaid,  were  determined  to  in- 
jure, embarrass,  and  thwart  the  defendant  in  its  work,  and 
the  defendant  admits  that  it  had  good  reason  to  apprehend, 
and  did  apprehend,  that  the  said  plaintiff  and  its  confed- 
erates would,  if  possible,  evade  and  violate  the  obligations 
of  their  contract  with  the  defendant,  but  submits  that  the 
breach  of  a  contract  or  threat  to  break  it  is  not  a  rescission 
or  annulment  thereof. 
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Defendant  denies  that  it  claims  "the  right  to  go  on  and 
perform  said  work,"  to  wit,  the  work  of  making  the  tunnel 
aforesaid,  under  or  by  virtue  of  the  said  agreement  with  the 
plaintiff,  but  avers  that  said  right  is  claimed  and  held  by 
this  defendant  under  the  act  of  the  Legislature  of  Nevada, 
hereinbefore  mentioned,  and  under  and  in  accordance  with 
the  act  of  the  Congress  of  the  United  States,  approved  by 
the  President  on  the  25th  day  of  July,  1866,  and  which  will 
be  more  particularly  referred  to  hereafter. 

Defendant  does  not  insist,  as  the  plaintiff  hath  averred, 
that  the  said  agreement  created  a  lien  on  said  phdntiff's 
mine,  or  that  this  defendant  has  a  lien  on  said  mine  by  force 
or  virtue  of  said  agreement;  but  avers  that  at  the  date  of 
said  agreement  the  plaintiff  was  not  the  owner  of  the  lands 
in  which  the  mines  were  situated.  The  United  States  were 
the  exclusive  proprietors  thereof,  the  plaintiff  and  its  agents 
and  servants  were  mere  trespassers,  and  had  possession 
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only  by  the  sufferance  of  the  Federal  Government,  or  the 
forbearance  of  its  officers. 

This  defendant  admits  that  by  article  seventeen  of  the 
agreement  aforesaid  it  was  promised  and  agreed  between 
the  parties  thereto  that  this  defendant  should  have  a  lien  in 
law  and  equity  on  the  plaintiff's  mine  for  the  faithful  exe- 
cution of  the  agreement  on  the  plaintiff's  part,  and  by  the 
same  article  it  was  further  stipulated  that  if  the  plaintiff 
corporation  should  be  dissolved,  or  should  convey  the  mine, 
the  grantees  and  successors  of  the  plaintiff  should  hold  the 
mine  subject  to  the  conditions  and  obligations  of  said 
agreement  with  the  said  Sutro  and  his  associates.  But 
the  defendant  avers  that  the  said  Sutro  and  his  associates 
accepted  the  said  promise  of  the  plaintiff  without  under- 
standing the  legal  relations  of  the  plaintiff  to  the  subject- 
matter,  and  that  they  afterwards  became  advised  that  the 
said  plaintiffjits  servants  and  agents,  being  mere  trespassers, 
without  any  title  to  the  mines  they  were  working  on  the 
Comstock  lode,  could  not  subject  the  said  mine  or  mines 
to  a  lien  either  in  law  or  equity  which  would  be  binding 
upon  other  persons  who  might  acquire  from  the  United 
States  a  title  thereto  at  a  subsequent  time;  that  the  said 
plaintiff,  having  no  title,  was  not  capable  of  making  any 
conveyance  of  said  land  or  mine;  that  the  said  plaintiff 
corporation  if  dissolved  could  not  have  succession;  that  its 
contracts  with  regard  to  said  mine  would,  in  case  of  its  dis- 
solution, become  wholly  inoperative;  that  said  contract  was 
no  more  than  a  personal  promise,  for  the  breach  of  which 
the  said  Sutro  and  his  associates  could  have  no  remedy 
against  the  plaintiff*  except  a  personal  action,  and  no  rem- 
edy at  all  against  any  other  person  who  might  come  into 
possession  of  said  mine  afterwards. 

That  the  said  Sutro  and  his  associates,  anticipating  that 
the  plaintiff  and  other  ^corporations  with  whom  they  had 
bargained  to  make  the  tunnel,  might,  when  it  was  made,  be 
unable  or  unwilling  to  comply  with  their  contracts,  and 
having  no  sufficient  remedy  whereby  they,  the  said  Sutro 
and  his  associates,  could  enforce  their  claim  to  the  stipu- 
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lated  compeDsation,  saw  themselves  in  most  manifest  dan- 
ger of  losing  their  money  and  labor,  expended  and  to  be 
expended  in  the  making  of  said  tunnel,  and  thereupon 
applied  to  the  United  States,  the  sole  and  uncontested 
owners  of  the  mines  on  the  Comstock  lode  and  of  all  the 
lands  there  or  near  to  that  place,  for  a  grant  of  lands  and 
privileges  which  would  at  once  secure  to  them  the  indis- 
putable privilege  of  making  the  tunnel  and  the  right  to 
receive  out  of  said  mines  and  from  those  who  might  after- 
wards work  them  a  reasonable,  fair,  and  just  compensation 
therefor.  And  ^his  defendant  avers  that  in  accordance 
with  such  application  the  Senate  and  House  of  Eepresent- 
atives  of  the  United  States  in  Congress  assembled  did,  on 
the  25th  day  of  July,  1866,  pass  a  solemn  act  granting  to 
A.  Sutro,  his  heirs  and  assigns,  among  other  things,  the 
privilege  aforesaid,  together  with  a  certain  estate,  title,  and 
interest  in  all  the  lands  comprising  the  Comstock  lode, 
which  estate  consists  in  part  of  a  right  to  have  and  to  receive 
of  and  from  all  persons,  companies,  and  corporations  own- 
ing claims  or  mines  on  said  Comstock  lode,  a  royalty,  toll, 
or  contribution  for  drainage  or  other  benefits  derived  from 
said  tunnel,  the  same  as  the  rate  of  such  charges  named  in 
agreements  between  the  owners  of  the  tunnel  and  com- 
panics  representing  a  majority  of  the  estimated  value  of 
the  said  Comstock  lode  at  the  time  of  the  passage  of  said 
act.  And  this  defendant  further  avers  that  it  is  the 
assignee  and  successor  in  interest  of  the  said  A.  Sutro 
of  all  rights,  privileges,  property,  and  franchises  granted  to 
said  Sutro,  his  heirs  and  assigns,  by  said  act  of  Congress, 
by  a  duly  executed  deed  of  assignment;  and  the  defend- 
ant further  avers  that  companies  representing  a  majority 
of  the  estimated  value  of  the  said  Comstock  lode  at  the 
time  of  the  passage  of  said  act  had,  before  the  passage  of 
said  act,  made  agreements  with  the  owners  of  said  tunnel, 
in  all  of  which  agreements  the  same  rate  of  charges  for 
drainage  or  other  benefits  had  been  named  as  are  named  in 
the  agreement  which  the  plaintiff'  has  exhibited  to  this 
court.     But  the  said  agreements  made  by  the  companies 
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representing  a  majority  of  the  estinQated  value  of  the 
Comstock  lode  are  not  the  basis  of  this  defendant's  rights 
in  the  premises,  the  said  agreements  being  referred  to  in 
the  said  act  of  Congress  merely  as  the  standard,  definition 
or  measure  of  the  charges  which  the  owners  of  the  tunnel 
may  make  against  all  persons  owning  or  claiming  min*  s  on 
said  lode  or  any  other  lode  drained,  benefited,  or  developed 
by  said  tunnel,  and  the  said  act  authorizes  such  charges 
not  only  against  the  persons  or  companies  w^ho  had  become 
parties  to  the  several  agreements  before  mentioned,  but 
also  against  all  other  persons,  companies,  and  corporations 
owning  claims  or  mines  on  the  said  Comstock  lode  or  any 
other  lodes,  if  such  other  lodes  shall  be  drained,  benefited, 
or  developed  thereby.  And  as  full  verification  of  the  facts 
herein  stated,  and  as  complete  proof  of  the  right  claimed  by 
this  defendant,  this  defendant  here  and  now  produces  and 
shows  to  the  court  a  copy  of  the  said  act  of  Congress, 
which  is  in  the  words  and  figures  following,  to  wit: 

AN  ACT  g-ranting  to  A.  Siitro  the  right  of  way,  and  grantmg  other 
privileges^  to  aid  in  tlie  construction  of  a  draining  and  exploring  tan- 
nel  to  the  Comstock  lode,  in  the  State  of  Nevada. 

Be  it  enacted  by  the  Senate  and  House  of  Mepresentatives  of 
the  United  States  of  America  in  Congress  assembled,  That  for 
the  purpose  of  the  construction  of  a  deep  draining  and 
exploring  tunnel  to  and  beyond  the  Comstock  lode,  so  called, 
in  the  State  of  Nevada,  the  right  of  way  is  hereby  granted 
to  Adolph  Sutro,  his  heirs  and  assigns,  to  run,  construct, 
and  excavate  a  mining,  draining,  and  exploring  tunnel ; 
also  to  sink  mining,  working,  or  air  shafts  along  the  line 
or  course  of  said  tunnel,  and  connecting  with  the  same  at 
any  points  which  may  hereafter  be  selected  by  the  grantee 
herein,  his  heirs  or  assigns. 

The  said  tunnel  shall  be  at  least  eight  feet  high  and  eight 
feet  wide,  and  shall  commence  at  some  point  to  be  selected 
by  the  grantee  herein,  his  heirs  or  assigns,  at  the  hills  near 
Carson  River,  and  within  the  boundaries  of  Lyon  County, 
and  extending  from  said  initial  point  in  a  westerly  direction, 
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lode;  and  the  said  right  of  way  shall  extend  northerly  and 
southerly  on  the  course  of  said  lode,  either  within  the  same, 
or  east  or  west  of  the  same,  and  also  on  or  along  any  other 
lode  which  may  be  discovered  or  developed  by  the  said 
tunnel. 

Sec.  2.  And  be  it  further  enacted.  That  the  right  is  hereby 
granted  to  the  said  A.  Sutro,  his  heirs  and  assigns,  to  pur- 
chase at  one  dollar  and  twenty-five  cents  per  acre,  a  suffi- 
cient amount  of  public  land  near  the  mouth  of  said  tunnel 
for  the  use  of  the  same,  not  exceeding  two  sections,  and 
such  land  shall  not  be  mineral  land,  or  in  the  bona  fide 
possession  of  other  persons  who  claim  under  any  law  of 
Congress  at  the  time  of  the  passage  of  this  act ;  that  upon 
filing  a  plot  of  said  land  the  Secretary  of  the  Interior  shall 
withdraw  the  same  from  sale,  and  upon  payment  for  the 
same  a  patent  shall  issue. 

And  the  said  A.  Sutro,  his  heirs  and  assigns,  are  hereby 
granted  the  right  to  purchase,  at  five  dollars  per  acre,  such 
mineral  veins  and  lodes  within  two  thousand  feet  on  each 
side  of  said  tunnel  as  shall  be  cut,  discovered,  or  developed 
by  running  and  constructing  the  same,  through  its  entire 
extent,  with  all  the  dips,  spurs,  and  angles  of  such  lodes, 
subject,  however,  to  the  provisions  of  this  act,  and  to  such 
legislation  as  Congress  may  hereafter  provide:  Provided, 
That  the  Comstock  lode,  with  its  dips,  spurs,  and  angles, 
is  excepted  from  this  grant ;  and  all  other  lodes,  with  their 
dips,  spurs,  and  angles,  located  within  the  said  two  thou- 
sand feet,  and  which  are,  or  may  be  at  the  passage  of  this 
act,  in  the  actual  bona  fide  possession  of  other  persons,  are 
hereby  excepted  from  such  grant. 

And  the  lodes  herein  excepted,  other  than  the  Comstock 
lode,  shall  be  withheld  from  sale  by  the  United  States; 
and  if  such  lodes  shall  be  abandoned  or  not  worked,  pos- 
sessed, and  held  in  conformity  to  existing  mining  rules,  or 
such  regulations  as  have  been  or  may  be  prescribed  by  the 
Legislature  of  J^evada,  they  shall  become  subject  to  such 
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right  of  purchase  by  the  grantee  herein,  his  heirs  or 
assigns. 

Sec.  3.  Avd  be  it  further  enacted,  That  all  persons,  com- 
panies, or  corporations  owning  claims  or  mines  on  said 
Comstock'lode,  or  any  other  lode  drained,  benefited,  or 
developed  by  said  tunnel,  shall  hold  their  claini  subject 
to  the  condition  (which  shall  be  expressed  in  any  grant 
they  may  hereafter  obtain  from  the  United  States)  that 
they  shall  contribute  and  pay  to  the  owners  of  said  tunnel 
the  same  rate  of  charges  for  drainage,  or  other  benefits 
derived  from  said  tunnel  or  its  branches,  as  have  been  or 
may  hereafter  be  named  in  agreements  betw^een  such  own- 
ers and  the  companies  representing  a  majority  of  the  esti- 
mated value  of  said  Comstock  lode  at  the  time  of  the 
passage  of  this  act. 

This  defendant  avers  that  the  aforesaid  act  of  Congress 
is  now,  and  has  been  ever  since  its  passage,  in  full  force,  un- 
repealed, andirrepealable;  but  on  the  contrary,  its  binding- 
force  has  been  recognized  and  affirmed  by  Congress  in  an 
act  entitled  "An  act  to  amend  an  act  granting  the  right  of 
way  to  ditch  and  canal  owners  over  the  public  lands,  and 
for  other  purposes,"  approved  July  9,  1870;  and  also  in  an 
act  entitled  ''An  act  to  promote  the  development  of  the 
mining  resources  of  the  United  States,"  approved  May  10, 
1872;  and  this  last  reaffirmation  of  the  said  grants  to  said 
Sutro,  his  heirs  and  assigns,  was  made  by  Congress  after 
there  had  been  fully  made  known  and  laid  before  it  the 
fullest  and  most  complete  information  of  the  state,  pros- 
pects, and  promises  of  the  said  work  on  said  tunnel,  and  all 
delays  in  the  prosecution  thereof,  said  information  being 
furnished  officially,  under  the  provisions  of  the  act  of 
Congress  entitled  "An  act  authorizing  the  President  to 
appoint  commissioners  to  examine  and  report  upon  the 
Sutro  Tunnel  in  the  State  of  E"evada,"  approved  April  4, 
1871.  The  grant  of  said  act  of  July  25,  1866,  to  the  said 
Sutro,  his  heirs  and  assigns,  is  a  legislative  grant  of  the  land, 
estate,  rights,  and  privileges  therein  mentioned,  which  can- 
not be  revoked  without  the  consent  of  the  grantees,  which 
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consent  has  never  been  given  either  expressly  or  by  any 
kind  of  implication;  that  the  United  States  being  the  ex- 
clusive proprietors  of  said  mines  and  lands,  Congress  had 
the  undeniable  power  to  make  such  grant  to  the  said  A. 
Sutro,  his  heirs  and  assigns;  that  said  grant  did  not  conflict 
with  any  right,  title,  estate,  or  interest  of  the  plaintiff  in 
the  subject-matter  thereof,  inasmuch  ^as  the  said  plaintiff 
had  no  estate,  right,  or  title  whatever  therein;  that  the 
said  plaintiff  has  not,  since  the  date  of  the  grant  made  by 
Congress  to  the  said  Sutro,  his  heirs  and  assigns,  acquired 
any  title  or  color  of  title  which  comes  in  collision  with  the 
title  vested  as  aforesaid  in  the  defendant ;  that  if  the  plain- 
tiff has  now  any  title  whatever  to  or  in  the  said  mine  it  is 
an  equitable  right  or  interest  to  the  residue  of  the  estate 
in  said  mine,  and  which  it  can  only  take  and  hold  subject 
to  the  right  aforesaid  of  this  defendant;  that  the  right, 
title,  interest,  and  estate  which  this  defendant  has  in  the 
said  mine,  and  any  title  which  the  plaintiff  may  have  ac- 
quired in  the  same  mine,  are  wholly  separate  and  distinct 
one  from  the  other,  being  derived  from  different  grants; 
that  the  title  of  this  defendant  is  superior  as  being  the 
elder,  while  that  of  the  plaintiff  is  later  in  date,  and  is  upon 
the  face  of  it  expressly  declared  to  be  subject  to  the  right 
previously  vested  in  said  Sutro,  his  heirs  and  assigns.  This 
defendant,  therefore,  answering  the  allegation  of  the  plain- 
tiff that  this  defendant  insists  that  it  has  a  lien  on  the 
mine  of  the  plaintiff  by  virtue  of  said  agreement,  denies 
that  this  defendant  claims  or  insists  that  its  said  lien  exists 
or  is  secured  by  virtue  of  said  agreement;  but  on  the  con- 
trary, admits  and  believes  that  the  said  agreement  is  not 
in  and  of  itself  and  independently  of  said  act  of  Congress 
of  July  25,  1866,  a  lien  upon  the  said  mine,  and  this  be- 
cause that  at  the  date  thereof  the  parties  thereto  had  no 
power  or  authority  or  right  in  law  or  in  equity  to  create  a 
lien  or  any  other  incumbrance  upon  said  mine.  And  the 
defendant,  further  answering  the  plaintiff's  complaint, 
denies  the  allegation  that  the  said  agreement  now  remain- 
ing uncancel^  throws  a  cloud  upon  the  plaintiff's  title  to 
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its  said  mine,  or  lessens  its  value  or  obstructs  the  sale  or 
lease  or  hypothecation  thereof.  This  defendant  avers  that 
it  claims  not  merely  by  force  and  virtue  of  said  agreement, 
but  primarily  under  and  by  virtue  of  the  act  of  Congress 
hereinbefore  recited  and  set  forth,  all  the  estate,  interest, 
lands,  rights,  royalties,  tolls,  contributions,  and  privileges 
therein  granted  to  said  Sutro,  his  heirs  and  assigns,  and 
the  defendant's  right  to  have,  hold,  possess,  and  enjoy  the 
things  granted  to  the  said  Sutro,  his  heirs  and  assigns,  by 
the  said  act  of  Congress  is  not  affected  by  any  title  to  other 
things  or  other  rights  which  may  subsequently  have  been 
granted  to  or  claimed  by  the  plaintiff".  The  defendant 
avers  that  the  plaintiff"  never  acquired  any  title  or  right  to 
the  estate  and  interest  which  Congress  by  the  act  aforesaid 
granted  to  the  said  A.  Sutro,  his  heirs  and  assigns;  that 
the  estate  granted  to  the  said  A.  Sutro,  and  the  estate,  if 
any,  which  the  plaintiff"  subsequently  acquired,  are  separate 
and  independent,  and  neither  is  a  cloud  upon  the  other, 
nor  does  the  existence  of  one  title  diminish  the  value  of 
the  other.  The  defendant  admits  that  if  the  phnn tiff'  de- 
sires to  sell,  lease,  or  hypothecate  the  estate  and  interest 
granted  by  said  act  of  Congress  to  the  said  Sutro,  his  heirs 
and  assigns,  and,  as  aforesaid,  assigned  to  this  defendant, 
then  the  said  estate  held  by  this  defendant  is  and  ought  to 
be  a  serious  obstruction  to  such  sale,  lease,  or  hypotheca- 
tion, but  denies  that  its  estate  or  interest  in  the  mine 
aforesaid  will  obstruct  the  plaintiff  in  any  sale,  lease,  or 
hypothecation  of  the  plaintiff's  own  title  which  it  may  at 
any  time  hereafter  desire  to  make. 

While  this  defendant  does  not  admit,  but  on  the  con- 
trary denies,  that  the  said  agreement  ought  to  be,  or  can 
legally  or  equitably  be,  abrogated,  canceled,  set  aside, 
annulled,  or  rescinded  by  reason  of  anything  shown  or 
alleged  by  the  plaintiff''s  complaint,  it  avers  that  the  can- 
cellation of  said  agreement  or  a  judicial  decree  for  its 
annulment  could  not  relieve  the  plaintift''s  estate  in  the 
mine  claimed  by  it  from  its  subjection  to  the  previous  and 
older  estate  of  this  defendant.     And  if  such  would  be  the 
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effect  of  canceling  said  agreement,  and  if  such  be  the 
object  and  desire  of  the  plaintiff,  then  the  demand  for  its 
cancellation  is  most  unjust  and  inequitable,  since  it  would 
be  merely  depriving  this  defendant  of  its  property  for  the 
use  and  benelit  of  the  plaintiff,  who  has  no  color  of  riglit 
thereto. 

The  defendant  places  itself  under  the  protection  of  the 
act  of  Congress  hereinbefore  produced,  and  claims  under 
it  the  rights  and  property  of  which  the  plaintiff  seeks  to 
deprive  it,  and  under  the  same  act  of  Congress  claims  the 
right  to  hold  and  keep  uncanceled,  unrescinded,  unre- 
leased,  and  undefaced  the  contract  and  agreement  afore- 
said, because  (among  other  reasons)  it  is  referred  to  in  the 
said  act  of  Congress  as  detining  the  extent  of  the  grant 
made  to  said  Sutro,  his  heirs  and  assigns,  by  the  United 
States,  and  must  at  all  times  hereafter  be  important  and 
material  evidence,  not  only  between  the  plaintiff  and  the 
owners  of  said  tunnel,  but  also  between  the  owners  of  the 
tunnel  and  the  owners  or  claimants  of  all  other  mines  on 
the  Comstock  lode  and  any  other  lode.  The  said  agree- 
ment being  mentioned  in  the  said  act  of  Congress  as 
showing  the  limits  both  of  the  estate  granted  to  the  said 
Sutro,  his  heirs  and  assigns,  and  of  that  which  subsequent 
owners  might  acquire,  to  take  it  out  of  the  hands  of  the 
defendant,  to  nullify  it,  to  rescind  it,  or  otherwise  destroy 
it,  would  be  as  unjust  as  to  remove  or  obliterate  a  legally- 
established  landmark. 

The  defendant  further  shows  to  the  court  by  the  records 
thereof  that  eleven  different  suits  have  been  brought  ex- 
actly similar  to  that  of  the  present  plaintiff  by  different 
owners  or  claimants  of  mines  on  the  Comstock  lode,  all 
on  similar  agreements,  all  at  the  same  time,  and  all  making 
their  complaint  in  the  same  words.  The  defendant  submits 
this  fact  with  the  other  facts  herein  set  forth  as  proof  of  a 
concerted  effort  on  the  part  of  the  plaintiff' and  its  confed- 
erates to  harass,  vex,  injure,  and  oppress  this  defendant,  to 
embarrass  this  defendant  in  the  performance  of  its  duty  to 
the  United    States,  to  cast   discredit  on   this   defendant, 
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to  throw  a  cloud  upon  its  title  to  the  estate  and  interest 
granted  by  Congress  in  the  act  aforesaid,  and  to  destroy, 
weaken,  or  nullify  the  evidence  on  which  this  defendant 
must  rely  as  showing  the  boundaries  of  its  rights  in  any 
litigation  which  may  hereafter  arise  in  respect  thereto. 

This  defendant  is  advised  and  believes,  and  therefore 
charges  that,  owing  to  all  the  premises  aforesaid,  and  to  the 
fact  that  the  plaintiff  was  a  trespasser  upon  the  public  do- 
main at  the  date  ot  the  making  of  said  agreement,  the 
plaintiff  had,  and  could  have,  no  right,  estate,  or  interest 
therein,  or  in  the  mines  named  in  the  complaint;  it  could, 
by  virtue  of  the  said  agreement,  confer  no  lien  or  right 
aforesaid,  as  above  set  forth,  and  if  the  court  should  find 
the  law  and  the  rights  of  the  parties  at  the  date  of  the  said 
agreement  otherwise  than  is  herein  claimed  by  defendant 
and  that  the  plaintiff  had  the  right,  in  law  and  fact,  to  enter 
into  the  agreement  set  forth  in,  the  complaint,  and,  by  the 
stipulations  thereof,  to  bind  the  said  mining  interest  and 
property,  as  therein  provided,  then  the  defendant  avers  and 
charges  that  the  said  Sutro,  his  associates  and  assigns,  and 
this  defendant,  are  still  entitled  to  the  rights  and  liens  pro- 
vided for  and  conveyed  by  such  agreement,  because  this 
defendant  says  that  the  said  Sutro,  his  associates  and 
assigns,  and  this  defendant,  have  kept  and  performed  all 
the  covenants,  conditions,  terms,  and  stipulations  of  their 
said  agreement,  except  in  so  far  as  they  have  been  hindered 
and  prevented  by  the  unlawful  acts  of  the  plaintiff  and  its 
confederates,  as  hereinbefore  shown,  and  that  defendant  is 
entitled  to  have,  hold,  and  assert,  as  against  the  plaintiff, 
all  the  rights,  estate,  lien,  interest,  and  equities  which  are 
provided  by  the  said  agreement  to  be  conferred  upon  the 
said  Sutro,  his  associates  and  assigns. 

And  the  defendant  denies  each  and  every  allegation  in 
said  complaint  not  hereinbefore  specifically  admitted. 

And  this  defendant,  further  answering   the  plaintiff's 
complaint,  for  a  counter-claim  thereto,  says: 
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I. 


That,  as  aforesaid,  this  defendant  is  a  corporation  duly 
created,  incorporated,  and  organized  under  the  laws  of  the 
State  of  California,  and  as  such  doing  business,  and  empow- 
ered to  take,  hold,  enjoy,  own,  and  dispose  of  the  property, 
franchises,  rights,  easements,  and  othtir  estates  hereinafter 
averred  to  be  owned  and  held  by  this  defendant;  and  also, 
as  such  corporation,  is  authorized  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  and  to  have,  hold,  and  exer- 
cise all  other  powers,  rights,  and  franchises  usual  and 
appropriate  to  such  corporations. 

II. 

This  defendant  further  avers  that,  as  such  corporation,  it 
owns  and  is  entitled  to  all  the  property,  franchises,  rights, 
lands,  easements,  and  other  estates  which  were,  or  purport 
to  be,  secured,  granted,  or  conveyed  by  the  act  of  the  Legis- 
lature of  the  State  of  [N'evada  named  in  the  plaintifl*'s  com- 
plaint in  equity,  and  also  in  the  foregoing  answer,  entitled 
"An  act  granting  to  A.  Sutro  the  right  of  way  and  granting 
other  privileges  to  aid  in  the  construction  of  a  draining  and 
exploring  tunnel  to  the  Comstock  lode  in  the  State  of  Ne- 
vada," and  also  those  which  were,  and  purport  to  be,  secured 
and  granted  by  the  agreement  set  forth  in  Exhibit  B,  in 
plaintifl'*s  complaint,  and  by  the  similar  agreements  made 
with  others  claiming  mines  on  the  Comstock  lode,  and  also 
those  which  were,  and  purport  to  be,  secured  and  granted 
by  the  act  of  Congress  of  date  July  25,  1866,  and  which  is 
fully  set  forth  in  the  foregoing  answer.  And  defendant 
avers  that  it  is  entitled,  by  assignment  from  Adolph  Sutro 
and  from  other  parties  in  interest  with  said  Sutro,  to  have, 
assert,  take,  hold,  and  demand,  in  virtue  of  the  aforesaid 
act  of  the  Legislature  of  the  State  of  Nevada,  the  aforesaid 
agreements,  the  said  act  of  Congress,  and  the  other  prem- 
ises herein  set  forth,  all  the  rights,  properties,  privileges, 
and  franchises  secured  by  the  said  acts  and  agreements  to 
the  said  Sutro  and  his  assigns,  and  which  the  said  Sutro 
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might  have  demanded  thereunder  but  for  the  assignment 
thereof. 

III. 

That  since  this  defendant  became  such  owner  of  the  said 
property,  rights,  and  franchises  it  hath  prosecuted  the  work 
of  making  said  tunnel,  and  is  now  prosecuting  the  same, 
as  is  in  the  foregoing  answer  fully  set  forth,  which  state- 
ments of  the  answer  in  that  behalf  defendant  asks  may  be 
taken  as  part  hereof  Said  prosecution  of  said  work  hath 
been  pushed  forward  by  defendant  with  the  utmost  vigor, 
and  the  said  tunnel  is  now  completed,  of  dimensions  larger 
than  required  by  said  act  of  Congress  and  said  agreements, 
to  a  distance  of  over  13,600  feet,  and  said  tunnel  will  be  com- 
pleted to  the  said  Comstock  lode,  and  as  contemplated  by 
said  agreements  and  act  of  Congress,  within  twenty  months 
from  this  date ;  and  the  amount  of  money  already  expended 
by  defendant  and  its  assignors  in  making  said  tunnel  and 
the  four  shafts  upon  the  line  of  the  same,  and  the  ma- 
chinery and  other  work  required  in  such  prosecution,  is 
over  $2,498,849.18;  all  of  which  has  been  expended  to  the 
very  best  possible  advantage  towards  the  completion  of 
said  work. 

Defendant  further  avers  that,  except  in  so  far  as  this 
defendant  and  its  assignors,  the  said  Sutro  and  associates, 
have  been  prevented,  hindered,  and  delayed  in  the  pros- 
ecution of  said  work  by  the  conspiracy,  hostility,  and 
opposition  of  the  plaintiff  and  its  confederates,  and  by  the 
wrongful  acts  done  thereunder,  as  is  fully  set  forth  in  the 
above  answer,  (and  which  statements  of  the  answer  in  that 
behalf  defendant  asks  may  be  taken  as  part  hereof,)  this  de- 
fendant and  said  Sutro  have  kept  and  performed  all  the 
covenants  and  conditions  of  the  aforesaid  agreement,  and 
have  also  complied  with  the  designs  and  requirements  of 
the  said  act  of  Congress  in  every  particular;  and  when 
the  said  tunnel  shall  be  completed,  as  it  will  be  within 
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twenty  months,  as  above  averred,  this  defendant  will  be 
entitled  to  demand  and  receive  from  the  plaintiff  and 
others  owning  claims  or  mines  on  the  Comstock  lode,  or 
any  other  lode  drained,  benefited,  or  developed  by  said 
tunnel  or  its  branches,  the  contributions  and  payments  for 
drainage  or  other  benefits  derived  from  the  said  tunnel  or 
its  branches  which  are  provided  shall  be  paid,  in  and  by 
the  third  section  of  the  act  of  Congress  aforesaid,  said  con- 
tributions and  payments  being  in  character  and  amount 
those  stated  in  article  twelve  of  said  agreement,  made  an 
exhibit  to  said  complaint. 

Y. 

Defendant  further  avers  that  at  the  time  of  the  enactment 
of  said  act  of  Congress,  and  at  the  time  of  the  acquiring  of 
the  rights  acquired  by  the  said  Sutro  thereunder,  the  said 
plaintiff  had  no  legal  or  equitable  right  to  said  Comstock 
lode,  or  any  part  thereof,  or  to  any  mine  or  mines  apper- 
taining thereto,  but,  on  the  contrary,  the  whole  thereof 
was  part  of  the  public  domain  of  the  United  States,  and 
that  whatever  right,  title,  interest,  claim,  or  demand  the 
plaintiff  may  have  in  or  to  any  portion  of  said  lode,  or  in 
or  to  any  mine  appertaining  to  said  lode,  is  held  subject 
to  the  rights  and  privileges  granted  by  said  act  to  said 
Sutro,  his  heirs  and  assigns;  that  after  the  passage  of  said 
act  the  said  Sutro  assigned  all  his  rights  and  privileges 
granted  thereby  to  this  defendant,  as  hereinbefore  averred; 
that  this  defendant,  having  thus  succeeded  to  and  acquired 
all  of  the  rights,  interests,  and  privileges  granted  and  con- 
ferred by  said  act  of  Congress,  proceeded  in  good  faith  to 
prosecute  the  work  of  the  construction  of  said  tunnel  as 
aforesaid;  that  the  construction  thereof  required  the  ex- 
penditure of  a  vast  amount  of  money,  from  which  no 
returns  in  the  way  of  profit  could  accrue  to  this  defend- 
ant until  said  tunnel  was  completed;  that  to  prosecute  a 
work  of  such  magnitude,  it  was  essential  that  this  defend- 
ant should  be  able  to  create  and  maintain  confidence 
among  capitalists  and  in  the  money  markets  of  the  world. 
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And  defendant  further  avers  that  the  said  plaintiff  and 
the  other  corporations,  associations,  and  individuals  re- 
ferred to  in  said  complaint,  became  subscribers  to  the 
capital  of  this  defendant  to  the  aggregate  amount  of 
$600,000;  that  after  having  become  subscribers  as  afore- 
said the  otticers  and  agents  of  plaintiff  and  the  other  cor- 
porations and  associations  referred  to,  as  aforesaid,  and 
others  interested  in  the  same,  together  with  the  individuals 
in  said  complaint  referred  to,  deliberately  and  wrongfully 
conspired  together  and  entered  into  a  conspiracy,  scheme, 
and  effort  to  defeat  the  said  Sutro  and  this  defendant  in 
the  construction  of  said  tunnel,  afid  to  destroy  the  rights 
conferred  upon  said  Sutro  and  this  defendant  by  said  act 
of  Congress,  and  by  the  assignment  from  said  Sutro,  a& 
aforesaid,  and  thereby  to  gain  for  themselves  the  right  to 
said  Comstock  lode  and  the  mines  claimed  by  them  there- 
on, free  and  discharged  from  the  rights  and  privileges 
granted  to  said  Sutro  and  his  assigns  by  said  act  of  Con- 
gress. 

And  defendant  further  avers  that  the  plaintiff  and  those 
confederating  with  plaintiff",  as  aforesaid,  for  the  purposes 
aforesaid,  and  for  the  purpose  of  accomplishing  the  ends 
aforesaid,  did  repudiate  the  money  so  subscribed,  and 
have  ever  since  refused  to  pay  the  same  or  any  part  there- 
of; and  in  further  pursuance  of  said  conspiracy,  and  for 
the  purpose  of  preventing  this  defendant  and  the  said  Sutro 
from  procuring  other  subscriptions  of  money,  and  for  the 
purpose  of  destroying  their  credit  with  capitalists  and  in 
the  money  markets  of  the  world,  and  preventing  them 
from  procuring  the  money  necessary  to  prosecute  said 
work,  the  parties  aforesaid  posted,  and  caused  to  be  posted, 
in  the  City  of  New  York,  placards  adverse  to  the  interest 
of  said  defendants,  and  which  were  intended  to  and  did 
greatly  embarrass  said  defendants  in  the  procurement  of 
subscriptions  and  money;  that  in  furtherance  of  the  pur- 
poses of  said  conspiracy  the  persons  aforesaid  persistently 
and  continuously  and  wrongfully  have  endeavored  to  pro- 
cure legislation  by  Congress  repealing  the  vested  rights  of 
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this  defendant,  and  otherwise  antagonistic  to  its  interests, 
have  incessantly  caused  to  be  published  in  newspapers  false 
and  libellous  articles,  and  have  made  slanderous  utterances 
in  vilification  of  and  antagonistic  to  the  character  and 
credit  of  the  said  Sutro  and  this  defendant  and  the  enter- 
prise in  which  they  were  and  now  are  engaged;  have  writ- 
ten, and  caused  to  be  written,  and  sent  letters  and  tele- 
grams adverse  to  said  company,  its  interest,  and  its  said 
enterprise;  have  refused  to  accept  any  title  deed  from 
the  Government  of  tlie  United  States  to  their  said  mines, 
as  prescribed  by -said  act  of  Congress  of  July  25,  1866; 
have  resisted  the  insertion  therein  of  the  condition  pre- 
scribed by  the  third  section  of  said  act;-  have  subscribed 
large  sums  of  money  towards  a  common  fund  for  the  pur- 
pose of  wrongfully'  instituting  vexatious  litigation  against 
this  defendant  in  derogation  of  its  said  vested  rights;  and 
have  resorted  to  all  the  other  illegal,  wrongful,  and  fraud- 
ulent devices,  practices,  acts,  conspiracies,  opposition,  and 
hostility  in  the  foregoing  answer  fully  set  forth,  designed 
and  calculated  to  embarrass  this  defendant  and  to  defeat 
the  construction  of  said  work,  which  averments  of  the 
answer  in  that  behalf  are  prayed  to  be  taken  as  a  part 
hereof 

Defendant  avers  and  charges  that  all  the  acts  and  wrongs 
aforesaid  done  by  the  plaintiff  and  its  confederates,  and 
also  the  bringing  of  the  present  suit  and  of  a  multitude 
of  other  suits  which  are  named  in  the  foregoing  answer 
and  are  being  prosecuted  against  this  defendant,  have 
been  and  are  resorted  to  for  the  purpose  and  object  of 
defeating,  if  possible,  the  construction  of  said  tunnel,  and 
of  prejudicing  and  throwing  a  cloud  upon  the  rights,  title, 
and  interest  secured  to  this  defendant  by  said  act  of  Con- 
gress; and  the  object  of  this  suit  on  the  part  of  the  plaintiff 
is  to  so  defeat  the  completion  of  said  work  and  embarrass 
and  obscure  this  defendant's  rights  under  said  act  of  Con- 
gress. 

Defendant  avers  that  it  is  entitled  to  have  the  said  agree- 
ments preserved  in  their  integrity  aa  the  standard  or  meas- 
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ure  of  compensationt  to  which  defendant  will  be  entitled 
under  said  act  of  Congress,  and  also  as  the  indication  or 
evidence  of  the  persons,  associations,  and  corporations  of 
whom  defendant  is  entitled  to  demand  the  contributions 
and  charges  contemplated  by  said  act  of  Congress. 

Defendant  further  avers  and  charges  that  if,  as  prayed 
in  plaintiff's  complaint,  the  said  agreements  and  the  lien 
thereunder  should  be  set  aside,  such  fact  would  greatly 
prejudice  and  injure  defendant's  credit  and  ability  to  pros- 
ecute said  work,  would  greatly  depreciate  the  value  of  de- 
fendant's said  property,  and  this  by  reason  of  the  cloud 
cast  upon  defendant's  rights  under  said  act  of  Congress. 

And  the  defeudant  further  says  that  the  conspiracy  afore- 
said, and  the  wrongful,  illegal,  and  fraudulent  devices,  re- 
sorts, and  practices  aforesaid,  and  the  bringing  of  this  suit 
and  of  all  the  other  suits  aforesaid,  are  all  parts  of  a  con- 
certed, organized,  systematic,  and  most  wicked  scheme 
and  effort  on  the  part  of  the  plaintiff  and  its  confederates, 
contrived,  resorted  to,  and  kept  up  in  the  past,  and  which 
will,  unless  prevented  .by  the  decree  of  this  court,  be  kept 
up  in  the  future,  for  the  purpose  of  impairing  and  destroy- 
ing with  capitalists  and  in  the  money  markets  of  the  world 
the  credit  of  this  defendant,  and  for  the  purpose  of  impair- 
ing its  ability  to  secure  the  means  of  completing  ^..id  work, 
and  for  the  purpose  of  depriving  it  of  all  contributions,  roy- 
alty, and  other  profits  and  income  under  said  act  of  Con- 
gress, and  for  the  purpose  of  casting  a  cloud  upon  its  rights 
under  said  act,  and  for  the  purpose  of  destroying  all  its 
claims  and  liens  under  the  agreements  aforesaid  and  said 
act  of  Congress.  And  the  defendant  charges  that  said 
wrongs  of  the  plaintiff  and  of  its  confederates  are  in  their 
nature  calculated  and  greatly  tend  to  ultimately  destroy 
defendant's  credit  and  ability  to  complete  said  work,  and 
that  they  do  now  prejudice  and  cast  a  cloud  on  defendant's 
titles  and  rights  under  said  act  of  Congress,  and  that 
defendant  is,  by  reason  of  all  the  premises  aforesaid,  and 
also  by  reason  of  the  fact  that  a  great  multitude  of  suits 
against  this  defendant  have  been  and  will  be  resorted  to, 
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and  thus  defendant  be  subjected  to  vexatious  litigation  by 
tlie  alleged  owners  of  different  mines  on  said  Comstock 
lode  and  other  lodes  drained,  benefited,  and  developed  b}^ 
said  tunnel,  all  based  upon  the  same  pretended  causes  and 
grounds  set  forth  in  the  plaintiff's  complaint,  and  to  all  of 
which  the  same  rights  secured  defendant  under  said  act  of 
Congress  as  are  set  up  in  this  case  constitute  a  perfect  de- 
fense, entitled  to  the  affirmative  relief  of  the  judgment  of 
the  court  establishing  and  defining  the  right  of  defendant 
to  the  contributions,  payments,  royalties,  and  other  fran- 
chises as  against  the  plaintiff's  said  mine  which  are  named, 
in  the  agreement  set  forth  in  the  complaint,  and  which  ac- 
crue to  this  defendant  under  and  by  virtpe  of  said  grant 
by  said  act  of  Congress. 

Wherefore  the  defendant  prays: 

1.  That  the  court  shall  adjudge  and  decree  in  this  case 
that  this  defendant  is  the  owner  of  and  is  entitled  to  the 
rights,  privileges,  liens,  interests,  contributions,  easements, 
charges,  and  estates  conferred  by  and  provided  for  in  the 
act  of  Congress  aforesaid  of  July  25,  1866,  and  that  as  such 
owner  defendant  is  entitled  to  the  estate,  interest,  and  lien 
in  and  upon  the  lands,  lode,  and  mines  of  the  plaintiff  set 
forth  in  the  complaint,  provided  for  and  secured  by  the 
third  section  of  said  act,  and  that  thereunder  defendant  is 
entitled  to  demand,  on  the  accruing  of  the  benefits  contem- 
plated by  said  act  to  the  mines  of  said  plaintiff',  from  the 
plaintiff  and  all  parties  holding  under  plaintift',  the  contri- 
butions and  charges  aforesaid  specified  in  said  third  sec- 
tion; and  that  defendant's  said  title  thereto  accrued  and 
accrues  under  said  act  of  Congress,  and  independently 
of  and  superior  to  all  rights  created  by  or  under  said 
agreement  set  forth  in  the  complaint. 

2.  That  the  said  rights  of  defendant  to  have  said  agree- 
ment preserved  and  declared  valid  and  binding,  as  furnish- 
ing the  measure  of  charges  and  contribution  to  which 
defendant  is  entitled  under  said  act  of  Congress,  may  be 
declared  and  established  by  the  decree  in  this  case. 

3.  That  the  plaintiff,  its  oflicers,  agents,  and  servants,  be 
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commanded  and  strictly  enjoined  to  abstain  from  all  eiForts 
to  injure  the  defendant,  by  slanderous  publications  or  other- 
wise, in  its  credit  or  character. 

4.  That  the  plaintiff  be  similarly  enjoined  against  all  and 
every  attempt  to  annoy  and  vex  and  harass  the  defendant, 
by  applications  to  Congress  for  unconstitutional  and  unjust 
legislation,  with  the  object  of  injuring  the  said  defendant  or 
impairing  its  rights  under  said  act  of  Congress. 

5.  That  defendant  may  have  such  other  and  further  relief 
as  may  be  just  and  equitable. 


Attorney  for  Defendant,  The  Sutro  Tunnel  Company, 

United  States  of  America,^ 
District  of  Columbia,       Vss. 
City  of  Washington,  J 

Adolph  Sutro,  being  first  duly  sworn,  deposes  and  says 
that  he  is  an  officer,  to  wit:  the  General  Superintendent 
of  the  corporation  defendant  in  the  above  entitled  action ; 
that  he  has  read  the  foregoing  Answer,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein 
stated  on  information  or  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

Adolph  Sutro. 

Subscribed  and  sworn  to  before  me  this  \ 
lOthday  of  July,  A.  D.  1876.  J 

J.  T.  K  Plant, 

Commissioner  for  California. 


commissioner 
seal. 


'■} 


IN  THE 


district  4oiirt  of  the  fifteenth  lludicial  district 

OF  THE  STATE  OF  CALIFORNIA,   . 

IN  AND  FOR  THE 

CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


1  No. 


MINING  COMPANY, 

Plaintiff, 


vs. 


SUTRO  TUNNEL  COMPANY,  ADOLPH  SU- 
TRO,  HENRY  K.  MITCHELL,  LOUIS  JANIN, 
Jr.,  and  WILLIAM  M.  STEWART, 

Defendants, 


COMPLAmT  m  EQUITY. 

,  plaintiff 

complains  of  the  Sutro  Tunnel  Company,  Adolph  Sutro, 
Henry  K  Mitchell,  Louis  Janin,  Jr.,  and  William  M. 
Stewart,  defendants,  and  for  cause  of  action  alleges: 

I. 

That  the  plaintiff  is,  and  during  all  the  times  hereinafter 
referred  to  was,  a  body  politic  and  corporate,  duly  organ- 
ized and  doins:  business  under  the  laws  of  the  State  of 
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California — that  is  to  say,  an  Act  of  the  Legislature  of  said 
State,  entitled  "An  Act  to  provide  for  the  formation  of  cor- 
porations for  certain  purposes,"  approved  April  14th,  A.  D., 
1853,  and  the  several  acts  amendatory  and  supplemental 
thereto — and  has  now,  and  at  all  times  during  its  existence, 
has  had  its  principal  place  of  business  and  office  at  the 
City  and  County  of  San  Francisco  aforesaid,  where  its  offi- 
cers reside. 

II. 

That  the  plaintiff  is,  and  during  all  the  times  herein 
referred  to  and  prior  thereto,  has  been  the  owner  of,  in 
possession  of,  and  working  upon  that  certain  portion  of 
the   Comstock  lode,  in   the   City  of  Virginia,  County  of 

Storey,  State  of  IS'evada,  known  as  the 

Mining  Company's  Mine,  and  that  numerous  other  cor- 
porations, associations,  companies,  and  individuals,  during 
all  of  said  times,  were  and  have  been,  severally  and  respect- 
ively, the  owners,  and  interested  in  divers  other  portions 
of  said  Comstock  lode. 

III. 
That  prior  to  the  4th  day  of  February,  A.  D.,  1865,  the 
said  Sutro  conceived  the  project  of  running,  constructing, 
and  excavating  a  tunnel  from  some  point  to  be  selected  at 
the  foothills  of  the  Carson  Eiver  Valley,  into  the  said  Com- 
stock lode,  and  of  sinking  mining  shafts  along  the  line  or 
course  of  said  tunnel  and  connecting  therewith,  for  the 
purpose  of  the  discovery  and  development  of  other  lodes  of 
precious  minerals,  (which  by  the  laws,  customs,  and  usages 
then  and  ever  since  prevailing  in  said  State  of  Nevada, 
would,  on  such  discovery,  become  the  property  of  said  Su- 
tro and  his  associates)  and  for  the  purpose  of  inducing 
said  corporations,  associations,  companies,  and  individuals, 
so  as  aforesaid  owning  and  having  interests  in  different 
portions  of  said  Comstock  Lode,  and  the  owners  of  other 
lodes,  to  patronize,  use,  and  avail  themselves  of  the  advan- 
tages of  said  tunnel  at  rates  and  prices  to  be  agreed  upon, 
and  for  other  purposes. 
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lY. 

That  pursuant  to  said  project  and  for  said  purposes,  the 
defendant,  Sutro,  procured  to  be  passed  by  the  Legislature 
of  said  State  of  E'evada  (granting  the  rights,  privileges, 
and  franchises  therein  named)  an  act  entitled  ''An  Act 
granting  the  right  of  way  and  authorizing  A.  Sutro,  and 
his  associates,  to  construct  a  mining  and  draining  tunnel," 
approved  February  4th,  A.  D.  1865,  a  copy  of  which  is  here- 
unto annexed  and  marked  Exhibit  A,  and  made  part  of 
this  complaint;  and  that  upon  the  said  approval  said  Act 
became  a  law  of  the  said  State  of  Nevada. 

Y. 

That  after  the  approval  of  said  Act  of  the  Legislature  of 
Nevada,  and  before  the  day  of  ,  A.  D.  1866,  the 

said  Sutro,  and  the  other  individual  defendants  herein 
named,  (together  with  one  D.  E.  Avery,  since  deceased,) 
associated  themselves  together  for  the  purpose  of  running 
and  completing  said  tunnel,  in  accordance  with  the  terms 
and  conditions  of  said  legislative  enactment. 

YI. 

That  on  and  before  said  last-named  day  the  said  mine  of 
the  plaintifl'  was  greatly  affected  with  a  flow  of  water 
therein,  and  was  in  need  of  better  ventilation,  and  was 
supplied  with  hoisting  works  of  simple  character  and  quite 
limited  power;  and  the  said  Sutro,  and  his  said  associates, 
represented  to  said  plaintiff  that  they  could  complete  the 
said  tunnel  within  the  time  named  in  said  Act  of  the  Legis- 
lature of  Nevada,  to  wit :  within  eight  years  from  and  after 
said  4th  February,  A.  D.  1865,  and  in  accordance  with  the 
other  terras  and  conditions  thereof;  and  that  by  means 
thereof  the  mine  of  said  plaintiff  would  be  drained  and 
ventilated,  and  access  to  and  from  said  mine  be  greatly 
facilitated,  and  the  labor  and  expenses  of  the  plaintiff,  in 
and  about  said  business,  be  greatly  reduced. 

And  the  plaintiff,  and  the  said  individual  defendants,  and 
said  Avery,  thereupon,  on  the  said  last  named  day,  at  the 
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said  Citj  and  County  of  San  Francisco,  made  and  entered 
into  an  agreement  in  writing,  in  relation  to  the  premises, 
a  copy  of  which  is  hereunto  annexed,  marked  Exhibit  B, 
and  made  part  hereof:  and  the  same  was  duly  acknowl- 
edged by  the  respective  parties  thereto,  so  as  to  entitle  the 
same  to  be  recorded  in  the  said  State  of  ^Nevada ;  and  the 
plaintiff  avers,  on  its  information  and  belief,  that  the  same 
was  duly  recorded  in  the  office  of  the  County  Recorder  of 
said  County  of  Storey. 

And  the  plaintiff  further  avers,  that  afterwards,  to  wit: 
on  the         day  of  ,  A.  D.  1867,  at  the  request  of  said 

individual  defendants,  the  plaintiff  extended  the  time  men- 
tioned in  said  agreement,  in  Articles  first,  third,  fourth,  and 
fifth,  so  that  the  time  therein  named  should  read  the  fir^st 
day  of  August,  A.  D.  1868,  instead  of  the  first  day  of  Au- 
gust, A.  D.  1867,  as  originally  agreed  upon. 

VII. 

And  the  plaintiff  avers  that  it  hath  in  all  things  kept 
and  performed  all  the  covenants  and  prouiises  in  said 
agreement  contained  on  its  part  and  behalf  to  be  kept  and 
performed;  but  that  the  said  defendants  and  said  Avery, 
did  not,  nor  did  any  of  them,  keep  or  perform  the  said 
agreement,  or  the  covenants  and  promises  therein  con- 
tained upon  their  part  and  behalf  to  be  kept  and  per- 
formed: that  the  said  defendants,  and  said  Avery,  did  not 
nor  did  any  of  them  commence  the  said  work  on  or  before 
the  said  first  day  of  August,  A.  D.  1868,  (as  this  plaintiff* 
avers  on  information  and  belief,)  that  being  the  day  fixed 
for  the  commencement  of  said  work;  nor  did  they,  or  any 
of  them,  prosecute  the  said  work  with  reasonable  energy 
or  vigor;  nor  were  the  said  tunnel  and  drifts,  mentioned 
and  referred  to  in  said  agreement,  or  any  of  them,  run, 
excavated,  completed,  or  put  in  condition  for  use,  in  ac- 
cordance with  the  provisions,  or  any  of  the  provisions  of 
the  said  Act  of  the  Legislature  of  the  State  of  N'evada,  nor 
in  accordance  with  the  covenants  in  said  agreement  con- 
tained; that  the  said  defendants,  and  said  Avery,  (as  plaintiff, 
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avers  on  information  and  belief)  did  not,  nor  did  any  of 
them,  commence  the  said  work  at  the  time  in  that  behalf 
specified,  viz:  on  or  before  the  first  day  of  August,  A.  D. 
1868,  by  running  the  said  tunnel  from  the  foothills  of  Carson 
Valley,  and  also  by  simultaneously  sinking  at  least  three 
shafts  on  the  line  of  the  tunnel;  and  that  said  shafts  have 
not,  as  yet,  reached  the  depth  required  by  said  agreement 
for  the  level  of  the  tunnel;  nor  has  the  said  work  at  all 
times,  or  generally,  been  prosecuted  continuously,  or  with- 
out interruption,  although  no  unavoidable  accident  has 
happened  in  relation  thereto;  that,  on  the  contrary,  but 
little  of  said  work  has  been  done,  and  that  little  feebly  and 
without  energy,  and  with  great  intervals  of  delay  without 
just  cause. 

And  the  plaintiff  further  avers,  on  information  and  be- 
lief, that  on  or  before  the  said  first  day  of  August,  A.  D. 
1868,  there  had  not  been  subscribed,  nor  has  there  at  any 
time  since  been  subscribed,  in  good  faith,  or  at  all,  by  re- 
sponsible, or  apparantly  responsible  persons,  as  large  a  sum, 
or  any  sum  nearly  so  large,  as  three  millions  of  dollars,  for 
the  purpose  of  carrying  on  and  completing  the  said  tunnel 
and  the  said  lateral  drifts  in  said  agreement  mentioned  ;  nor 
any  amount  sufficient  to  complete  the  one  fifth  part  of  said 
work  required  under  the  said  agreement;  nor  had  there 
been  on,  or  prior  to,  said  last-named  day,  ten  per  cent,  of 
said  last-named  sum  actually  paid  in  cash,  or  any  sum  ap- 
proximating said  percentage;  that  during  the  first  year  com- 
mencing on  said  first  day  of  August,  A.  D.  1868,  there  was 
not  expended  upon  or  on  account  of  said  work  the  sum  of 
four  hundred  thousand  dollars,  nor  any  other  considerable 
sum;  nor  has  there  been  expended,  during  each  succeeding 
year  after  said  first  year,  upon  said  work,  the  said  sum  of 
two  hundred  thousand  dollars,  nor  any  other  sura  approxi- 
mating that  amount. 

And  the  said  defendants  have  not,  nor  have  any  of  them, 
furnished  to  the  plaintift*,  at  any  time,  a  full,  true,  and  cor- 
rect statement,  or  any  statement  whatever,  of  the  expend!- 
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tures  made  on  account  of  the  work  during  all  or  any  of 
said  years,  but  have  wholly  neglected  to  do  so. 

And  the  plaintiff  further  avers  that  the  prosecution  of 
said  work  has  not  at  all  times  or  any  time,  been  as  diligent 
or  vigorous  as  the  circumstances  or  nature  of  the  work 
allowed;  and  that  the  completion  thei'eof  has  been  delayed 
unreasonably  and  without  just  cause. 

YIII. 

And  the  plaintiff  avers  that  it  was  provided,  in  and  by  the 
said  agreement,  the  copy  of  which  is  annexed,  marked  Ex- 
hibit B,  that  if  the  said  work  should  not  be  commenced  on 
or  before  said  Ist  day  of  August,  A.  D.,  1867,  (which  time 
was  subsequently  extended  to  the  1st  day  of  August,  1868, 
as  above  shown,)  and  with  said  sum  of  Three  Millions  of 
Dollars,  subscribed,  and  ten  per  cent,  thereof  actual  1}^  paid 
in  cash,  or  if  after  so  commencing,  the  said  parties  of  the 
first  part  in  said  agreement  should,  during  any  year,  fail  to 
expend  on  account  of  the  work,  the  sum  of  money  therein 
agreed  to  be  expended  during  said  year,  the  said  agree- 
ment should,  at  the  option  of  the  plaintiff,  cease  and  de- 
termine, and  thereafter  be  of  no  effect. 

And  the  plaintiff*  avers,  on  information  and  belief,  that 
the  said  work  was  not  commenced  on  or  before  said  1st 
dhy  of  August,  A.  D.  1868,  or  at  any  other  time  with  said 
sum  of  three  millions  of  dollars  subscribed,  and  ten  per 
cent,  thereof  actually  paid  in  cash  ;  in  manner  and  form 
provided  for  in  said  agreement;  and  that  said  individual 
defendants,  and  said  Avery,  had  before  said  last  named  day, 
failed  as  above  shown,  to  keep  and  perform  the  covenants 
and  promises  in  said  agreement,  on  their  part  and  behalf 
to  be  kept  and  performed;  and  that  thereupon,  before  the 
29th  day  of  November,  1869,  and  after  said  first  day  of 
August,  A.  D.  1868,  the  said  plaintiff"  exercised  its  said 
option  that  said  agreement  should  cease  and  determine, 
and  thereafter  be  of  no  effect;  of  all  of  which  the  defend- 
ants and  said  Avery  then  and  there  had  due  notice;  and 
said  agreement  did  thereupon  cease,  determine,  and  be- 
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come  of  no  effect;  and  said  plaintiff  has  thenceforth,  to  the 
knowledge  of  the  defendants  and  said  Averv,  treated  and 
declared  said  agreement  as  rescinded  and  annulled  and  does 
now  again  exercise  its  option  to  rescind  and  annul  the  said 
agreement,  and  to  declare  the  same  rescinded  and  an- 
nulled, and  forbids  the  prosecution  of  said  work  under 
said  agreement. 

IX. 

And  the  plaintiff  avers,  that  on  the  day  and  year  last 
aforesaid,  that  is  to  say,  the  29th  day  of  I^ovember,  A.  D., 
1869,  the  defendant — the  Sutro  Tunnel  Company — became 
a  body  politic  and  corporate  under  the  laws  of  the  State  of 
California,  and  then  and  there  duly  organized  as  such, 
with  its  principal  place  of  business  at  the  said  City  and 
County  of  San  Francisco,  at  which  place  its  officers  reside; 
and  that  the  objects  for  which  it  was  incorporated  were  to 
acquire,  exercise,  carry  on,  avail  themselves  of  all  the 
rights,  privileges,  franchises,  and  property  owned  by  said 
Adolph  Sutro  and  associates,  under  said  Act  of  the  Legis- 
lature of  the  State  of  Nevada,  and  to  engage  in  mining, 
tunneling,  milling  and  smelting,  ditching,  and  all  other 
business  connected  therewith,  in  the  State  of  I^evada,  and  for 
other  purposes  specified  in  its  certificate  of  incorporation. 

X. 

And  'the  plaintiff  further  avers  on  information  and  be- 
lief, that  shortly  after  the  said  incorporation  of  the  said 
Sutro  Tunnel  Company,  the  said  Sutro  and  his  associates 
being  the  individual  defendants  herein  named,  and  said 
Avery,  since  deceased,  transferred,  assigned,  and  conveyed 
to  said  corporation  defendant — the  said  Sutro  Tunnel  Com- 
pany, all  their  said  rights,  privileges,  franchises,  and  prop- 
erty owned  and  claimed  by  them  under  said  Act  of  the 
Legislature  of  Nevada,  and  also  transferred,  assigned,  and 
set  over  to  said  corporation  defendant  the  said  agreement 
made  with  this  plaintiff;  the  copy  of  which  is  hereunto  an- 
nexed and  marked  Exhibit  B,  and  all  the  rights,  and  pow- 
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ers,  franchises  and  privileges  of  tbera,  and  each  of  them,  in 
the  same,  and  in  the  matters  therein  referred  to. 

XI. 

And  the  plaintiff  avers  that  the  said  corporation,  defend- 
ant has,  since  its  said  incorporation,  in  all  things  failed  to 
perform  the  covenants  and  promises  in  said  agreement 
contained  on  its  part  and  behalf  to  be  performed  as  the 
successor  and  assignee  of  said  individual  defendants,  who 
made  said  agreement  with  said  plaintiff;  and  that  all  of  the 
breaches  of  said  agreement  hereinabove  set  forth  and  as- 
signed, as  committed  by  said  individual  defendants,  have 
been  and  were  committed,  in  like  manner  and  extent,  by 
said  corporation  defendant;  and  that  the  time  fixed  by 
said  Act  of  the  Legislature  of  Nevada  for  the  completion  of 
said  work,  and  the  time  fixed  in  said  agreement  for  the 
same,  to  wit:  the  period  of  eight  years  from  the  passage 
of  said  Act,  has  expired,  and  that  not  one-tenth  of  said  work 
has  been  done,  and  that  from  all  present  appearances  and 
prospects,  the  whole  will  not  be  completed  in  eight  years 
more. 

And  the  plaintiff*  avers,  that  in  and  by  said  agreement, 
time  was  made  of  the  essence  of  the  contract,  and  that 
after  the  expiration  of  said  eight  years,  the  plaintiff  did 
again  declare  and  announce  that  said  agreement  had  ceased 
and  determined,  and  become  of  no  efiect,  to  the  knowl- 
edge of  said  defendants;  and  the  said  plaintiff  does  now 
again  exercise  its  said  option  that  said  agreement  shall 
cease,  determine,  and  be  of  no  effect ;  and  forbids  any 
more  work  to  be  done  upon  said  tunnel,  shafts,  or  drifts. 


under  said  agreement. 


XII. 


And  the  plaintiff  avers  that  upon  the  failure  of  said  de- 
fendants, and  said  Avery,  to  fulfill  and  perform  their  said 
agreement,  and  on  becoming  satisfied  of  their  inability  in 
the  then  future  to  perform  the  remaining  portions  of  said 
agreement,  the  plaintiff*  prosecuted  its  business  and  work 
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in  its  mine  without  reference  to  said  defendants  and  said 
agreement;  and  b}-  other  means  has  secured  the  objects  in- 
tended to  be  accomplished  by  said  tunnel ;  and  that  bj  the 
expenditure  of  great  labor  and  large  sums  of  money,  it  has 
got  rid  of  the  said  flow  of  water  in  its  said  mine,  and  se- 
cured other  means  of  drainage  and  ventilation  ;  and  has 
procured  machinery  and  other  appliances,  and  apparatus 
for  hoisting,  and  for  other  purposes  in  and  about  its  works, 
at  great  cost  and  expense;  and  has  entered  into  other  con- 
tracts and  arrangements  for  transporting  its  supplies  to  its 
mine,  and  its  ores  to  the  mills  and  in  regard  to  other  parts 
of  its  business,  not  contemplated  at  the  time  of  the  making 
of  said  agreement,  the  copy  of  which  is  annexed,  marked 
exhibit  B;  and  that  the  works  of  the  said  plaintiff  in  its 
said  mine  have  long  since  reached  a  depth  far  below  the 
level  of  said  tunnel  as  contemplated  and  projected  by  said 
defendants. 

XIIL 

And  the  plaintiff  avers,  that  b}'  reason  of  the  great  delay 
of  the  defendants,  and  said  Avery,  in  prosecuting  said 
work,  and  their  feeble  and  inefficient  manner  of  conduct- 
ing the  same,  other  projects  and  expedients  have  been 
planned,  executed,  and  carried  out  by  divers  persons  and 
companies  to  facilitate  the  working  of  said  mines  on  said 
Comstock  lode:  that  mills  have  been  built  at  places  more 
convenient  to  the  mines  on  said  lode  than  the  mouth  of 
said  proposed  tunnel;  and  a  railroad  constructed  to  carry 
the  ores  from  said  mines  to  said  mills;  and  that  in  other 
respects  the  conditions  and  surroundings  of  said  mines 
have  been  materially  changed  since  the  making  of  said 
agreement  between  the  plaintiff  and  defendants,  and  sai4 
Avery;  and  that  if  the  said  tunnel  and  other  works  so  as 
aforesaid  agreed  to  be  built  and  constructed  by  the  said 
defendants  and  said  Avery  shall  hereafter  be  completed, 
they  will  be  of  no  use  or  benefit  to  the  plaintiff  for  drain- 
age, ventilation,  access  to  said  mine,  or  any  of  the  purposes 
referred  to  in  said  agreement,  or  contemplated  by  the  par- 
ties to  the  same,  or  for  any  other  purposes  whatever. 
4 
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XIY. 

And  the  plaintiiF  avers,  that  the  small  amount  of  work 
already  done  by  said  defendants,  and  said  Avery,  upon  the 
said  tunnel  and  shafts,  was  done  by  them  upon  their  own 
grounds,  and  upon  no  lands  or  possessions  of  the  plaintitf, 
and  is  wholly  useless  to  the  plaintiff,  a-nd  can  never  in  any 
way  or  manner  be  of  use  or  benefit  to  it  or  its  said  mine; 
but  is  useful  and  beneficial  to  the  defendant  corporation, 
in  enabling  it  to  prosecute  its  said  business  of  discovery 
and  development  of  new  lodes  and  the  drainage  and  ven- 
tilation and  working  of  the  same;  and  that  said  work  has 
almost  entirely  been  done  since  said  plaintiff  elected  to 
rescind  and  annul  said  agreement  as  above  shown,  and 
with  notice  on  the  part  of  said  defendants,  and  said  Aver^^ 
and  each  of  them,  that  the  said  agreement  had  ceased, 
determined,  and  was  no  longer  of  any  effect. 

XV. 

And  the  plaintiff  avers,  that  the  defendant  corporation, 
notwithstanding  the  premises,  insists  that  it  has  a  right  to 
go  on  and  perform  said  work  under  the  said  agreement 
with  the  plaintiff,  and  that  the  same  is  still  in  full  force 
and  efiect,  and  bindingin  all  respects  upon  the  plaintiff,  and 
its  said  mine  ;  and  that  it — the  said  corporation  defendant — 
has  a  lien  upon  the  plaintiff's  said  mine  as  its  security  in 
the  premises. 

And  the  plaintiff  avers,  that  in  and  by  the  said  agree- 
ment it  is  provided  among  other  things  as  follows,  viz: 

"Article  Seventeenth. — Each  and  every  of  the  articles 
of  this  agreement  shall  be  binding  and  of  full  force  against 
each  party  hereto,  and  upon  the  assigns  and  successors 
thereof;  and  said  assigns  or  successors  shall  be  entitled  to 
all  the  benefits  and  privileges  thereof,  as  if  the  same  were 
in  each  article  distinctly  set  forth.  And  it  is. agreed  that 
if  the  said  corporation  party  of  the  second  part  should  in 
any  manner  be  dissolved,  or  if  it  should  convey  the  said 
mine,  the  grantees  and  successors  of  said  corporation  shall 
take  the  said  mine,  subject  to  the  conditions  and  obliga- 
tions of  this  agreement,  which  it  is  agreed  shall  constitute 
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and  be  a  lien  in  law  and  equity  on  said  mine,  for  the  faith- 
ful carrying  out  of  the  covenants  herein  contained." 

And  the  plaintiff  avers  that  the  said  agreement,  when 
executed,  was  made  in  triplicate,  and  that  one  of  the  said 
triplicate  originals  was  delivered  to  the  said  individual 
defendants,  and  has  since  passed  to,  and  is  now  in  the  pos- 
session of,  said  defendant  corporation,  at  said  City  and 
County,*  and  another  of  said  triplicate  originals,  is  in  the 
custody  of  the  plaintiff,  in  said  City  and  County,  and  the 
third  was  deposited  by  consent  of  said  plaintifl'and  defend- 
ant, and  for  their  mutual  security,  in  said  City  and  County. 

And  the  plaintiff  avers  that  said  agreement  now  remain- 
ing uncanceled  throws  a  cloud  upon  the  plaintiff's  title  to 
its  said  mine,  is  an  apparent  lien  thereon,  lessens  its  value, 
and  obstructs  the  plaintiff  in  any  sale,  lease,  or  hypothe- 
cation of  its  said  mine  that  it  at  any  time  hereafter  may 
desire  to  make;  and  subjects  the  plaintifi'to  the  danger  of 
some  future  litigation  arising  out  of  the  same,  when  the 
facts  are  no  longer  capable  of  complete  proof,  or  may 
become  involved  in  the  obscurity  of  time. 

Wherefore,  the  plaintiff  prays  that  said  agreement,  (the 
copy  of  which  is  annexed  to  this  complaint,  marked  Ex- 
hibit B)  be  adjudged  to  be  rescinded,  and  to  have  ceased  and 
determined,  and  to  be  of  no  effect  whatever;  and  that  the 
same  be  delivered  up  to  be  canceled ;  and  that  it  be  further 
adjudged  and  declared  that  the  plaintiff  holds  its  said  mine 
free,  clear,  and  discharged  of  and  from  any  and  all  liens  or 
claims  by  reason  of  said  agreement,  and  anything  therein 
contained;  and  that  the  defendant  corporation  be  decreed 
to  execute  and  acknowledge  in  due  form,  so  as  to  entitle 
the  same  to  be  recorded,  and  to  deliver  to  the  plaintifi*,  a 
release  of  its  alleged  lien  on  the  mine  of  the  plaintiff  by 
reason  of  said  agreement;  and  that  the  defendant  corpora- 
tion be  enjoined  and  restrained  from  setting  up  or  asserting 
at  any  time  any  right,  title,  interest,  lien  or  claim  what- 
ever, in,  to,  or  upon  said  mine  of  the  plaintiff,  by  reason  of 
the  said  agreement,  or  any  of  the  matters  therein   con- 
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tained ;  and  that  the  plaintiff  have  such  further  or  other 
relief  as  is  meet  in  the  premises,  together  with  costs  of  suit. 

Wilson  &  Wilson, 
Attornei/s  for  Plaintiff. 
R.  S.  Mesick, 

J.  P.  HOGE, 

S.  M.  Wilson, 

Of  Counsel  for  Plaintiff. 


STATE  OF  CALIFOIiOTA,    , 

'     ^  ss. 


J 


Qity  and  County  of  San  Francisco^ 

being  first  duly  sworn,  deposes  and  says,  that  he 

is  an  officer,  to  wit:  the of  the  corporation  plaintiff 

in  the  above  entitled  action ;  that  he  has  read  the  forego- 
ing Complaint,  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  on  information  or  be- 
lief, and  as  to  those  matters,  that  he  believes  it  to  be  true. 


Subscribed  and  sworn  to  before  me,  this  \ 
day  of A.  D.,  1874.  / 


*' Exhibit  A." 

Chap.  XXYI.— ^n  Act  granting  the  Right  of  Way,  and  au- 
thorizing A.  Suiro,  and  his  associates^  to  construct  a  Min- 
ing and  Draining  Tunnel. 

[Approved  February  4,  1865.] 

The  people  of  the  State  of  Nevada,  represented  in  Senate  and 

Assembly,  do  enact  as  follows : 

Section  1.  A.  Sutro,  and  his  associates,  successors,  and 
assigns,  shall  for  the  next  fifty  years  ensuing,  from  and 
after  the  approval  of  this  act,  have,  possess,  and  enjoy  the 
exclusive  privilege  of  the  right  of  way,  and  to  run,  con- 
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struct  and  excavate  a  tunnel,  running  into  the  Comstock 
lode,  from  any  point  to  be  selected  in  the  foothills  of  the 
Carson  Eiver  Valley,  within  the  boundaries  of  Lyon  county, 
and  between  Corral  Canon  and  Weber  Canon  ;  also  to  sink 
mining  shafts  along  the  line  or  course  of  said  tunnel,  and 
connecting  with  the  same  at  such  points  as  maybe  selected 
by  said  parties  :  Provided,  however,  The  right  of  way  hereby 
granted  for  said  tunnel  shall  in  no  manner  or  in  any  wise 
interfere  with  any  rights  heretofore  acquired  in  and  to  the 
said  Comstock  lode,  or  any  other  lode  along  the  line,  or  in 
the  vicinity  of  said  tunnel,  or  any  rights  of  property  here- 
tofore acquired  by  any  person  or  corporation  :  And  pro- 
vided, further,  That  said  right  of  way  for  said  tunnel  shall 
in  no  wise  interfere  with  the  rights  of  miners,  according 
to  the  laws  and  customs  of  this  State. 

Sec.  2.  That  the  object  of  said  tunnel  being  for  the  pur- 
pose of  draining  the  Comstock  lode,  and  all  other  lodes 
along  its  line  of  direction  or  course,  and  for  the  discovery 
and  development  of  other  lodes  through  which  the  same 
may  pass,  and  for  the  general  purpose  of  advancing  the 
mining  interest  of  this  State,  the  rate,  price,  or  sum  of 
money  to  be  charged  for  the  benefit  derived  by  the  per- 
sons, companies,  or  corporations  along  the  line  of  said 
tunnel,  and  others  who  may  be  benefited  by  the  drainage 
of  their  mines  or  lodes,  and  freeing  the  same  from  the  flow 
of  water  therein,  shall  be  whatever  sum  or  sums  of  money, 
or  stock  which  may  or  shall  be  agreed  upon  by  and  be- 
tween the  corporations,  person  or  persons  to  be  benefited 
as  aforesaid,  and  the  grantee  herein,  his  associates,  suc- 
cessors or  assigns.  And  the  said  A.  Sutro  and  his  associates, 
their  successors  and  assigns,  shall  have  the  right  to  receive 
and  collect  all  sums  of  money  or  stock  which  said  persons, 
companies,  or  corporations  shall  contract  to  pay;  and  in 
default  of  the  payment  of  the  same,  according  to  the  tenor 
and  condition  of  such  contract  or  contracts,  the  said  A. 
Sutro  and  his  associates,  their  successors  or  assigns,  shall 
have  the  right,  and  are  hereby  authorized  and  empowered, 
to  sue  for  and  collect  the  same  in  any  court  of  competent 
jurisdiction  in  this  State. 

Sec.  3.  It  shall  be  the  duty  of  said  A.  Sutro,  his  asso- 
ciates, their  successors  or  assigns,  to  commence  the  work 
of  said  tunnel,  in  advancing  the  objects  aforesaid,  within 
one  year  from  the  passage  of  this  act,  and  to  complete  the 
same  within  eight  3^ears. 
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"Exhibit  B." 
AGEEEMEFT 


THE  SUTRO  TUI^NEL  COMPANY 

WITH  THE 

MINING  COMPANY. 


Articles  of  agreement,   made   and    entered   into   this 
day  of ,  A.  D.  one  thousand  eight  hundred 


and  sixty-six,  by  and  between  "William  M.  Stewart,  D. 
E.  Avery,  Louis  Janin,  Jr.,  H.  K.  Mitchell,  and  A.  Su- 
tro.  Trustees  for  the  Sutro  Tunnel  Company,  parties  of 
the  first  part,  and  the  Mining 

Company,  a  corporation  doing  business  in  the  county  of 
Storey,  State  of  Nevada,  party  of  the  second  part. 

Whereas,  by  an  act  of  the  Legislature  of  the  State  of 
Nevada,  entitled  "J.??  act  granting  the  right  of  vxiy^  a.nd  au- 
thorizing A.  Sutro  and  his  associates  to  construct  a  Mining  and 
Draining  Tunnel^^^  approved  February  4,  1865,  the  Legisla- 
ture of  said  State  granted  to  the  said  A.  Sutro  and  his 
associates,  his  and  their  successors  and  assigns,  for  the 
period  of  fifty  years  from  and  after  the  approval  of  said 
act,  the  exclusive  priviloge  of  the  right  of  way,  and  the  ex- 
clusive privilege  to  run,  construct,  and  excavate  a  tunnel, 
running  into  the  Comstock  lode  from  any  point  in  the  foot- 
hills of  the  Carson  River  Valley,  within  the  boundaries  of 
the  county  of  Lyon,  and  between  Webber  Canon  and  Cor- 
ral Canon;  and  also  granted  other  rights  and  privileges 
which  fully  appear  in  said  act ; 

And  whereas,  the  said  A.  Sutro,  and  the  above-named 
William  M.  Stewart,  D.  E.  Avery,  Louis  Janin,  Jr.,  and 
Henry  K.  Mitchell,  have  associated  themselves  together, 
under  the  name  and  style  of"  The  Sutro  Tunnel  Company," 
for  the  purpose  of  running  and  completing  said  tunnel  in 
accordance  with  the  terms  and  conditions  of  said  legisla- 
tive enactment; 

And  whereas,  all  corporations,  associations,  companies, 
and  individuals,  owning  or  interested  in  the  said  Comstock 
lode,  are  beneficially  interested,  by  the  drainage  of  their 
respective  mines  on  the  Comstock  lode,  in  the  speedy  com- 
piletion  of  the  said  tunnel; 
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And  whereas,  the  party  of  the  second  part  is  the  ovvner 
of,  in  possession  of,  and  working  upon  that  certain  portion 
of  the  said  Comstock  lode  in  the  county  and  State  afore- 
said, known  as  the 


Minin.oj  Company's  Mine;  and  as  such  owner  is  ben.efi- 
cially  interested  in  the  early  completion  of  said  tunnel,  for 
the  purposes  of  drainage  aforesaid,  and  other  conveniences 
thereby  to  be  afforded  :  ]^ow,  therefore,  these  articles 
witness: 

Article  First.  The  parties  of  the  first  part,  in  consid- 
eration of  the  premises,  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  mentioned,  to  be  kept 
and  perfoi-med  by  the  party  of  the  second  part,  covenant 
and  agree  to  and  with  the  party  of  the  second  part,  that 
the  parties  of  the  first  part  will,  on  or  before  the  first  da}- 
of  August,  1867,  commence,  and  with  reasonable  energy 
and  vigor,  and  at  their  own  expense,  run,  excavate,  and 
complete  tlie  tunnel  and  hiteral  drifts  hereinafter  men- 
tioned, and  put  the  same  in  condition  for  use.  in  accord- 
ance with  the  provisions  of  the  said  act  of  the  Legislature 
of  the  State  of  Nevada,  and  with  the  covenants  in  this 
agreement  contained,  for  the  purpose  of  draining  the  mine? 
on  the  said  Comstock  lode  and  furnishing  other  conve- 
niences for  working  the  same. 

Article  Second.  The  said  tunnel  shall  commence  at 
some  point  in  the  foothills  of  Carson  Valley,  between  Cor- 
ral Canon  and  Webber  Canon,  within  the  county  of  Lyon, 
and  shall  extend  to,  and  cut,  and  pass  through  the  said  Com- 
stock lode  to  its  western  wall,  at  some  point  between  the 
north  line  of  the  claim  of  the  Ophir  Silver  Mining  Com- 
pany, and  the  south  line  of  the  claim  of  the  Yellow  Jacket 
Company,  and  at  a  depth  of  not  less  than  one  thousand 
eight  hundred  feet  below  the  top  of  what  is  known  as  the 
Gould  and  Curry  croppings. 

Article  Third.  The  parties  of  the  first  part  covenant 
and  agree  that  the  work  shall  be  conmienced  at  the  tmie 
specified,  by  running  the  tunnel  from  the  foothills  of  Car- 
son Vail  e}^;  and  also  by  simultaneously  sinking  at  least 
three  shafts  of  sufiacient"^capacity  on  the  line  of  the  tunnel, 
and  when  the  shafts  have  reached  the  depth  required^  for 
the  level  of  the  tunnel,  then  to  drift  in  both  directions 
from  the  bottom  of  each  shaft,  so  that  there  shall  be  at 
least  seven  places  of  excavation  going  on,  from  the  time 
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that  all  of  the  shafts  shall  reach  the  requisite  level,  all  the 
time  until  the  tunnel  is  completed,  unless  connections  be- 
tween some  of  the  shafts  are  sooner  made;  and  the  said 
work  at  all  times  shall  be  prosecuted  continuously  a!id 
without  any  interruption,  except  from  unavoidable  acci- 
dent, until  the  completion  of  the  tunnel,  and  of  the  works 
which,  under  this  agreement,  are  to  be  considered  as  drain- 
ing the  mine  of  the  party  of  the  second  part;  and  in  case 
of  any  such  interruption  occurring,  the  cause  thereof  shall 
be  removed  or  remedied  and  the  work  resumed  without 
delay. 

And  the  parties  of  the  first  part  covenant  and  agree  that, 
on  or  before  the  said  first  day  of  August,  1867,  there  shall 
have  been  subscribed,  in  good  faith  and  by  apparentl}'  re- 
sponsible persons,  at  least  the  sum  of  three  millions  of 
dollars,  for  the  purpose  of  carrying  on  and  completing  the 
said  tunnel  and  the  lateral  drifts  hereinafter  mentioned; 
that  of  said  sum  at  least  ten  per  cent,  shall  have  been  actu- 
ally paid  in  cash;  that  during  the  first  3^ear  iu  which  the 
work  shall  be  prosecuted,  commencing  on  said  first  da}^  of 
August,  1867,  there  shall  be  expended  upon,  or  on  account 
of  the  work,  not  less  than  the  snm  of  four  hundred  thousand 
dollars,  and  during  each  succeeding  year  thereafter,  until 
the  work  shall  be  completed  so  as  to  drain  the  mine  of  the 
party  of  the  second  part  within  the  meaning  of  this  agree- 
ment, not  less  than  the  sum  of  two  hundred  thousand  dol- 
lars; provided  that  this  amount  can  be  advantageously 
expended  nfter  the  completion  of  the  main  tunnel;  and 
that  they,  the  parties  of  the  first  part,  will,  within  thirty 
days  after  the  expiration  of  each  3'ear,  furnish  the  party  of 
the  second  part  a  full,  true,  and  correct  statement  of  the 
expenditures  made  on  account  of  the  work  during  such 
year,  verified  by  the  oath  of  the  managing  agent  and  sec- 
retary or  book-keeper  of  the  parties  of  the  first  part. 

Article  Fourth.  If  the  work  shall  not  be  commenced 
on  or  before  said  day,  and  with  said  sum  of  three  millions 
of  dollars  subscribed,  and  ten  per  cent,  thereof  actually 
paid  in  cash,  as  hereinbefore  provided,  or  if,  after  so  com- 
mencing, the  parties  of  the  first  part  shall  during  any  year 
fail  to  expend  on  account  of  the  work  the  sum  of  money 
hereinbefore  agreed  to  be  expended  during  such  year,  this 
agreement  shall,  at  the  option  of  the  party  of  the  second 
part,  cease  and  determine,  and  thereafter  be  of  no  eft'ect. 
And  if,  after  the  work  shall  have  been  commenced,  it  shall 
not  be   continuously  prosecuted,  as  hereinbefore  agreed, 
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the  party  of  the  second  part,  in  conjunction  with  other 
conripanies  or  corporations  with  which  the  parties  of  the 
lirst  part  may  have  entered  into  similar  agreements,  and 
which  may  desire  to  unite  with  the  party  of  the  second 
part  in  so  doing,  shall  have  the  right  to  enter  and  take 
possession,  and  complete  the  work,  or  have  it  completed 
under  contracts,  at  the  expense  of  the  parties  of  the  first 
part,  deducting  the  cost  of  its  completion  from  the  first 
moneys  hecoming  due  to  the  parties  of  the  first  part  under 
this  agreement. 

Article  Fifth.  The  parties  of  the  first  part  further 
covenant  and  agree  that  in  the  event  they  shall  fail  in  oh- 
taining  subscriptions  for  the  sum  of  three  millions  of  dol- 
lars, or  if  the  sum  of  three  hundred  thousand  dollars  shall 
not  have  oeen  actually  paid  in  cash,  as  hereinbefore  agreed, 
on  the  said  first  day  of  August,  1867,  then  the  said  parties 
of  the  first  part  shall  and  will,  if  the  party  of  the  second 
part  desire  it,  sell  and  convey,  within  six  months  thereafter, 
the  said  frachise  granted  to  A.  Sutro  by  said  act  of  the 
Legislature  of  the  State  of  I^evada,  of  February  4,  1865, 
and  also  three  hundred  and  twenty  acres  of  land  at  and 
including  the  mouth  of  said  tunnel,  to  be  selected  by  the 
purchasers,  in  one  body,  and  in  a  square  or  rectangular 
form,  and  if  the  latter,  the  length  not  to  exceed  twice  the 
w^idth,  to  the  said  parties  of  the  second  part,  and  to  the 
other  mining  companies  which  have  entered  or  shall  enter 
into  like  contracts  with  the  said  parties  of  the  first  part, 
and  shall  join  in  the  purchase,  for  the  sum  or  price  of  one 
hundred  thousand  dollars,  each  company  paying  thereof 
its  pro  rata^  according  to  the  number  of  feet  of  ground 
owned  by  each. 

Article  Sixth.  The  dimensions  of  said  tunnel  shall 
be  not  less  than  seven  feet  in  height  in  the  clear,  and  eight 
feet  in  the  clear  in  width.  It  shall  have  a  grade  of  not 
less  than  one  inch  to  the  one  hundred  feet,  and  on  the 
floor  two  substantial  railways  shall  be  laid  down  for  the 
running  of  cars  to  and  from  the  mine,  and  sufiicient  for 
the  transportation  of  all  materials  to  be  used  in  said  mine, 
and  to  convey  all  ore,  debris,  earth  and  rock  from  the 
mine  to  the  mouth  of  the  tunnel.  And  the  said  tunnel 
shall  also  have  capacity  to  carry  all  water  running  into  it 
from  any  source,  and  to  discharge  the  same  at  the  mouth 
thereof. 

Article  Seventh.  If  the  said  main  tunnel  shall  inter- 
sect the  said  Comstock  lode  outside  of  the  northern  and 
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southern  boundaries  of  the  mine  of  the  party  of  the  second 
part,  the  parties  of  the  first  part  shall  excavate  or  run  a 
lateral  drift,  either  within  said  Comstock  lode  or  at  any 
point  not  exceeding  five  hundred  feet  from  and  east  of  the 
west  wall  thereof,  to  a  point  from  which  a  drift  at  right 
angles  from  said  lateral  drift  w\\\  cu|;  the  said  Comstock 
lode  between  the  north  and  south  boundaries  of  the  claim 
of  the  party  of  the  second  part;  such  lateral  drift  shall  be 
of  sufficient  heio^ht  and  wddth  to  allow  the  free  flow  of  all 
v/ater  coming  into  the  same,  also  for  the  laying  down  of  a 
double  railroad  track,  and  for  the  transportation  of  timber 
and  other  materials  to  said  mine,  and  the  conveying  of 
ores,  earth,  rock  and  debris  therefrom  ;  and  such  railways 
shall  be  laid  dow^i  by  the  parties  of  the  first  part  the  entire 
length  of  such  lateral  drift,  and  the  grade  thereof  shall  be 
the  same  as  in  the  main  tunnel. 

Article  Eighth.  After  the  completion  of  the  tunnel 
and  such  lateral  drifts  as  may  be  necessary  to  comply 
with  the  preceding  articles,  the  party  of  the  second  part 
shall  have  the  privilege  to  enter  into  said  tunnel  and  the 
lateral  drift,  and  to  work  through  the  same,  having  ingress 
thereto  and  egress  therefrom,  and  to  excavate  and  run 
any  drift  or  drifts  necessary  to  cut  said  Comstock  lode 
within  the  boundaries  of  the  claim  of  said  party  of  the 
second  part,  and  to  collect  such  lateral  drift  with  the  mine 
and  mining  works  of  said  party  of  the  second  part  in  such 
manner  and  by  means  of  such  drifts  or  other  works  as  the 
party  of  the  second  part  may  think  proper  for  the  purpose 
of  draining  and  conveniently  working  its  mine. 

Article  ^Tinth.  The  parties  of  the  first  part  from  and 
after  the  completion  of  said  tunnel — if  the  same  intersects 
said  lode  within  the  northern  and  southern  lines  of  the 
said  second  party's  claim — or  if  not,  then  from  and  after 
the  time  when  the  parties  of  the  first  part  shall  have  ex- 
tended their  lateral  drift  to  a  point  opposite  the  claim  of 
the  part}^  of  the  second  part,  and  from  which  the  party  of  the 
second  part  shall  desire  to  make  any  connection  between 
said  lateral  drift  and  its  own  works,  shall  convey,  by 
means  of  said  tunnel,  drifts,  and  railways,  from  the  mouth 
of  the  tunnel  to  the  points  at  w^hich  the  drifts  or  works  of 
the  party  of  the  second  part  connect  with  the  drifts  or 
tunnel  of  the  parties  of  the  first  part,  all  trustees,  officers, 
agents,  and  employees,  who  may  desire  to  go  into  said 
mine,  and  shall  also  by  the  same  means  convey  them  from 
the  same  point  to  the  mouth  of  the  tunnel,  such  convey- 
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ance  to  be  made  when  ever  the  same  is  desired  by  the  party 
of  the  second  part,  and  in  as  expeditious  a  manner  as  the 
nature  of  the  case  will  allow,  and  without  any  unreason- 
able delay. 

And  the  parties  of  the  first  p^rt  shall,  after  the  time  in 
this  article  mentioned,  also  convey  to  the  same  point  from 
the  mouth  of  the  tunnel,  all  timber,  material,  tools,  ma- 
chinery and  implements  for  minings  which  the  party  of 
the  second  part  may  desire  to  use  in  its  said  mine,  and 
shall  also  from  said  point  of  connection  convey  to  any 
point  designated  by  the  party  of  the  second  part  outsid6 
of  the  tunnel,  and  not  more  than  one  thousand  feet  from 
the  mouth  of  the  tunnel  all  ore,  rock,  earth  and  debris, 
which  said  party  of  the  second  part  may  desire  to  remove 
from  its  said  mine  or  works. 

Article  Tenth.  The  parties  of  the  first  part  shall  keep 
the  said  tunnel,  and  their  own  lateral  drifts,  and  railways, 
and  machinery  for  transportation  as  aforesaid,  in  good  con- 
dition, so  as  not  to  interrupt  or  delay  the  party  of  the 
second  part  in  the  transportation  of  its  oflScers,  agents,  and 
employees,  or  the  materials  as  aforesaid,  to  and  from  said 
second  party's  mine,  and  shall  also  keep  said  tunnel  open 
for  the  free  flow  of  all  waters  coming  into  it,  or  into  said 
drifts,  for  the  full  drainage  of  said  mine;  and  in  the  event 
that  any  accident  should  occur,  or  the  works  aforesaid 
should  in  any  manner  be  rendered  unfit  for  said  purposes, 
the  same  shall  be  remedied  with  all  reasonable  dispatch, 
and  without  unnecessary  delay.  And  should  there  be  any 
obstructions  to  the  flow  of  water  through  said  tunnel  or 
lateral  drift,  so  as  to  retard  the  drainage  of  the  said  second 
party's  mine,  such  obstructions  shall  be  removed  as  soon 
as  possible,  according  to  the  circumstances;  and  if  the 
parties  of  the  first  part  shall  fail,  within  a  reasonable  time, 
to  remove  such  obstructions  or  to  put  said  tunnel  and  their 
own  lateral  drifts,  railways,  or  machinery  in  good  condi- 
tion, the  party  of  the  second  part  shall  have  the  right  to 
enter  and  remove  such  obstructions,  or  to  make  any  needful 
repairs,  at  the  expense  of  the  parties  of  the  first  part. 

Article  Eleventh.  The  parties  of  the  first  part  further 
agree,  that  the  prosecution  of  said  work  shall  be  as  diligent 
and  vigorous  as  the  circumstances  and  the  nature  of  the 
work  will  allow,  and  that  the  completion  thereof  shall  not 
be  unreasonably  delayed. 

Article  Twelfth.  In  consideration  of  the  foregoing 
covenants  and  agreements  to  be  kept  and  performed  by 
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the  parties  of  the  first  part,  and  for  valuable  considerations 
from  the  parties  of  the  first  part  moving  to  the  party  of 
the  second  part,  the  second  party  covenants  and  agrees  to 
pay  to  the  parties  of  the  first  part  two  dollars  per  ton  for 
all  ore  extracted  from  the  mine  of  said  second  party,  after 
the  works  of  said  first  parties  shall  have  drained  the  said 
second   party's   mine  so  as  to  render  all  other  means  of 
drainage  unnecessary  to  the  lowest  level  attained,  provided 
such  level  is  not  lower  than  the  level  of  the  tunnel  herein 
provided  for.     Also,  during  the  time  when  said  party  of 
the  second  part  shall  use  said  tunnel  or  drifts  as  means  of 
transportation,  as  hereinbefore  contracted  for,  the  party  of 
the  second  part  will  pay  to  the  parties  of  the  first  part  for 
each  ton  of  ore,  rock,  earth,  or  debris  removed  from  the 
point  hereinbefore  designated  to  or  beyond  the  mouth  of 
the   tunnel,  as  the   case   may  be,  the  sum  of  tw^enty-five 
cents  per  mile  from  the  place  of  removing  it  to  the  place 
of  discharging  it,  and  at  the  same  rate  for  all  material  con- 
veyed from  the  mouth  of  the  tunnel  to  said  point  of  con- 
nection heretofore  described,  forty  cubic  feet  of  timber  or 
twenty-two  hundred  and  forty  pounds  of  rock,  ore,  or  other 
material  being  considered  a  ton,  and  will  also  pay  the  said 
parties  of  the  first  part  the  sum  of  twenty-five  cents  each 
way  for  each  man  conveyed  to  and  from  the  said  point  at 
the  request  of  or  on  account  of  the  said  second  party;  all 
laborers,  employees,  agents,  and  other  persons  connected 
with  the  said  corporation  of  the  second  part  to  be  included 
and  paid  for  as  above  stated.     And  if  at  any  time  the  min- 
ing works  of  the  party  of  the  second  part  shall  reach  a 
level  lower  than  the  level  of  the  tunnel  aforesaid,  the  party 
of  tlie  second  part  shall  be  permitted,  by  means  of  pumps 
or  otherwise,  to  raise  water  from  such  lower  level  to  the 
level  of  said  tunnel  or  lateral  drift,  and  the  water  so  raised 
shall  be  discharged  by  means  of  the  tunnel,  as  if  the  same 
were  struck  on  or  above  such  level:  Provided,  That  the 
party  of  the  second  part  shall  only  pay  to  the  parties  of  the 
first  part  the  said  sum  of  two  dollars  per  ton  on  the  ore 
extracted  which  said  second  partj^  shall  have  reduced  at 
some  mill  or  other  reduction  works  or  shall  have  sold: 
And  provided  further,  That  no  such  payment  shall  be  due 
or  made  until  the  works  of  the  parties  of  the  first  part  shall 
have  either  actually  drained  said  mine,  so  as  to  obviate  the 
necessity  for  all  other  modes  of  drainage,  or  shall  be  pros- 
ecuted to  the  extent  in  the  next  article  mentioned,  which 
shall  be  deemed  and  considered  sufficient  drainage  within 
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the  meaning  of  this  agreement :  And  provided  further,  That 
said  sum  of  two  dollars  per  ton  shall  only  be  due  and  pay- 
able during  such  time  or  times  as  the  said  works  shall 
actually  drain  said  mine  as  aforesaid,  or  shall  be  in  good 
condition  to  the  extent  in  the  next  article  mentioned;  and 
no  sum  of  money  shall  be  due  or  payable  to  the  parties  of 
the  first  part,  on  account  of  ores  extracted,  during  any  time 
or  times  when  the  said  second  party's  mine  is  not  drained 
by  reason  of  any  obstruction  or  defect  in  the  tunnel  or 
drifts  of  the  said  first  parties. 

Article  Thirteenth.  It  is  mutually  agreed  that  the 
true  intent  and  meaning  of  these  articles,  as  to  the  draining 
of  the  mine  of  the  party  of  the  second  part,  are,  that  when- 
ever the  said  mine  is  actually  drained  by  the  worl<s  of  the 
said  first  parties,  so  as  to  render  all  other  means  of  drain- 
age useless,  to  the  lowest  level  attained  by  the  works  of 
the  said  party  of  the  second  part,  but  not  lower  than  the 
level  of  the  tunnel,  the  same  shall  be  deemed  a  full  com- 
pliance with  the  covenant  of  the  parties  of  the  first  part 
for  the  drainage  thereof,  and  whether  said  mine  be  actu- 
ally so  drained  or  not,  it  shall  be  deemed  and  considered 
drained  within  the  meaning  of  this  agreement,  in  either  of 
the  following  events: 

If  the  main  tunnel  shall  intersect  the  Comstock  lode, 
and  cut  the  eastern  wall  thereof,  between  the  north  and 
south  boundaries  of  the  mine  of  the  said  second  party,  the 
mine  shall  be  considered  drained. 

Or  it  shall  be  considered  drained  if  the  main  tunnel  shall 
cut  said  eastern  wall  outside  of  those  lines,  and  the  parties 
of  the  first  part  shall  extend  the  lateral  drift  hereinbefore 
covenanted  to  be  extended  within  said  Comstock  vein,  to  a 
point  equidistant  from  such  north  and  south  boundaries. 

Or  it  shall  be  considered  drained,  upon  the  expiration  of 
three  months  after  the  parties  of  the  first  part  shall  have 
extended  said  drift  outside  of  said  lode,  but  within  five 
hundred  feet  east  of  the  west  wall  thereof,  to  a  point  not 
more  than  five  hundred  feet  east  of  said  Avest  wall,  whence 
a  drift  at  right  angles  would  enter  said  lode  at  a  point 
equidistant  from  the  northern  and  southern  boundaries  of 
the  claim  of  the  second  party. 

Article  Fourteenth.  The  party  of  the  second  part, 
after  the  completion  of  the  works  aforesaid,  according  to 
the  meaning  and  intent  of  the  preceding  article,  agrees 
and  binds  itself  to  furnish  to  the  parties  of  the  first  part, 
on  the  fifth  day  of  each  and  every  month,  (unless  that  day 
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be  Sunday,  and  in  that  event  on  the  sixth  day,)  afull,  fair, 
and  just  account  of  each  ton  of  ore  extracted  from  its  mine, 
and  reduced  at  some  mill  or  other  reduction  works,  or  sold 
for  such  reduction,  during  the  month  preceding,  or  which 
may  have  been  sent  by  the  party  of  the  second  part  to 
such  mill  or  other  reduction  works  to  be  reduced ;  and  on 
the  day  of  rendering  such  account,  or  witnin  three  days 
thereafter,  shall  pay  to  the  parties  of  the  first  part  the  said 
sum  of  two  dollars  for  each  ton  of  ore  so  extracted,  and  on 
the  same  day  shall  pay  such  other  sum  as  may  be  due  for 
the  transportation  or  conveyance  of  the  workmen,  or  other 
persons,  and  of  ores,  rock,  debris,  timber,  and  other  ma- 
terial, to  or  from  said  mine:  Provided.,  That  if,  during  the 
month  pi^ceding,  the  mine  of  the  party  of  the  second  part 
shall  not  have  been  drained,  by  reason  of  any  defect  or 
obstruction  in  the  works  of  said  parties  of  the  first  part, 
the  said  sum  of  two  dollars  per  ton  on  account  of  ores  so 
extracted  during  the  time  sucii  obstruction  existed  shall 
not  be  due  or  payable,  but  only  the  sums  due  for  other 
causes  shall  be  due  and  payable  at  such  time. 

Article  Fifteenth.  If  any  question  should  arise  be- 
tween the  parties  to  this  agreement,  either  in  respect  to 
the  time  when  the  mine  of  the  party  of  the  second  part 
shall  have  been  drained  in  accordance  with  the  foregoing 
articles,  and  the  payment  of  two  dollars  per  ton  for  ore  ex- 
tracted should  commence,  or  in  respect  to  the  amount  of 
money  at  any  time  due  or  payable  from  the  party  of  the 
second  part  to  the  parties  of  the  first  part,  it  is  agreed  that 
such  question  shall  be  determined  by  each  party  choosing 
one  competent  and  disinterested  person  as  an  arbitrator; 
and  in  the  event  of  disagreement  between  such  arbitrators 
they  shall  choose  a  third  competent  and  disinterested  per- 
son; the  arbitrators  shall  be  sworn,  and  a  majority  of  the 
three  may  decide  the  disagreement  between  the  parties 
hereto,  and  their  decision  shall  be  final.  For  the  purpose 
of  deciding  such  issue,  the  arbitrators,  in  the  presence  of 
each  party,  or  upon  reasonable  notice  thereof  in  writing, 
may  receive  evidence  of  witnesses  or  other  proofs;  and 
either  party,  in  the  presence  of  the  other,  or  upon  reason- 
able notice  in  writing,  may  produce  evidence  before  the 
arbitrators  so  chosen.  The  decision  of  the  arbitrators  shall 
in  every  case  be  made  in  wanting,  and  it  shall  be  binding 
and  eflectual  from  the  time  that  a  copy  thereof,  certified 
by  the  arbitrators,  or  a  riiajority  of  them,  shall  have  been 
delivered  to  both  parties. 
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Article  Sixteenth.  If  the  parties  of  the  first  part  shall 
at  any  time  enter  into  any  agreement  with  any  other  per- 
son, company,  or  corporation  holding  a  mine  upon  the 
Comstock  lode,  in  respect  to  drainage,  transportation,  or 
other  advantage  derived  from  the  works  of  the  parties  of 
the  first  part,  upon  terms  more  favorahle  to  such  person, 
company,  or  corporation  than  those  herein  contained,  the 
party  of  the  second  part  shall  be  entitled,  at  its  option,  to 
all  the  benefits  thereof  as  full}^  and  to  the  same  extent  as 
if  they  were  herein  set  forth  and  made  part  of  this  agree- 
ment. 

Article  Seventeenth.  Each  and  every  of  the  articles  of 
this  agreement  shall  be  binding  and  of  full  force  against 
each  party  hereto,  and  upon  the  assigns  and  successors 
thereof,  and  said  assigns  or  successors  shall  be  entitled  to 
all  the  benefits  and  privileges  thereof,  as  if  the  same  were 
in  each  article  distinctly  set  forth.  And  it  is  agreed  that 
if  the  said  corporation,  party  of  the  second  part,  should  in 
any  manner  be  dissolved,  or  if  it  should  convey  the  said 
mine,  the  grantees  and  successors  of  said  corporation  shall 
take  the  said  mine  subject  to  the  conditions  and  obliga- 
tions of  tliis  agreement,  which  it  is  agreed  shall  constitute 
and  be  a  lien  in  law  and  equity  on  said  mine  for  the  faith- 
ful carrying  out  of  the  covenants  herein  contained. 

Article  Eighteenth.  It  is  agreed  that  all  payments  pro- 
vided in  this  agreement  to  be  made  by  the  party  of  the 
second  part  to  the  parties  of  the  first  part  shall  be  made  in 
gold  coin,  and  not  otherwise. 

In  testimony  whereof  the  said  parties  hereto  set  their 
names  and  afiix  their  seals  the  day  and  year  first  above 
written;  the  name  of  the  party  of  the  second  part  being 

hereto  subscribed,  and  its  corporate  seal  affixed,  by , 

President,  and  ,  Secretary,  duly  authorized   by  a 

resolution  of  the  Board  of  Trustees  of  said  party:  these 
presents  being  executed  in  triplicate. 

A.  SuTRO,  [seal.] 
. Louis  Janin,  Jr.,         [seal.] 

Henry  K.  Mitchell,  [seal.] 
'  Mining  Company.     D.  E.  Avery,  [seal.] 

Wm.  M.  Stewart,       [seal] 


r  CORPORATE  1 
\         SEAL.         J 


APPENDIX 


The  foregoing  agreement,  marked  Exhibit  B,  was  exe- 
cuted by  mining  companies  "  representing  a  majority  of 
the  estimated  value  of  said  Comstock  lode  at  the  time  of 
the  passage  of  the  act"  of  jCongress  of  July  25,  1866,  as 
mentioned  in  Sec.  3  of  said  act,  as  follows,  viz: 

BELCHER  MINING  CO.,  executed  April  27,  1866. 

CEOWN  POINT  GOLD  AND  SILVER  MINING  CO.,  April  12. 
1866. 

SAVAGE  MINING  CO.,  April  8,  1866. 

CALIFORNIA  SILVER  MINING  CO..  April  20,  1866. 

YELLOW  JACKET  SILVER  MINING  CO.,  April  25.  1866. 

GOULD  AND  CURRY  SILVER  MINING  CO.,  March  29,  1866. 

CENTRAL  SILVER  MINING  CO.,  May  9,  1866. 

CONFIDENCE  SILVER  MINING  CO.,  April  6,  1866. 

CHOLLAR  POTOSI  MINING  CO.,  April  20,  1866. 

ALPHA  GOLD  HILL  MINING  CO.,  April  25,  1866. 

HALE  AND  NORCROSS  SILVER  MINING  CO.,  April  11,  1866. 

BACON  MILL  AND  MINING  CO.,  April  19,  1866. 

GOLD  HILL  QUARTZ  MILL  AND  MINING  CO.,  April  19,  1866. 

IMPERIAL  SILVER  MINING  CO.,  April  19,  1866. 

EMPIRE  MILL  AND  MINING  CO.,  April  14,  1866. 

BEST  AND  BELCHER  MINING  CO.,  April  20, 1866. 

OPHIR  SILVER  MINING  CO.,  April  16,  1866. 

OVERMAN  SILVER  MINING  CO.,  April  19,  1866. 

WHITE  AND  MURPHY  GOLD  AND  SILVER  MINING  CO., 
April  12,  1866. 

BULLION  MINING  CO. 

And  also  three  private  companies. 

Each  having  its  corporate  seal  attached. 

Some  of  the  contracts  contained  the  following  additional 
articles: 

On  this day  of  April,  A.  D.  1{^66,  and  at  the  time  of  the  execution 

of  the  foregoing  printed  instrument,  and  as  part  thereof,  it  is  mutually 
agreed  between  the  parties  hereto  that  the  following  articles  be  inserted 
into  and  that  they  shall  form  part  of  the  said  agreement. 

Art.  XIX.  The  parties  of  the  first  part  agret^  and  bind  themselves 
that  they  will  not,  nor  shall  theii-  successors  or  assigns,  or  any  part  of 
them,  take  up  or  lay  claim  to  anj'^  quartz  lode  or  mining  grounds  which 
may  be  developed  by  the  Sutro  tunnel  within  a  space  of  ground  lying 
four  thousand  feet  east  from  the  said  western  croppings  or  surface  ap- 
p«^arance  of  the  mining  claims  of  the  part}"  of  the  second  part  on  the 
Comstock  lode,  nor  will  they  allow  any  other  person,  persons,  or  com- 
nanies  wlio  have  now  made  or  may  hereafter  make  any  location  in  front 
of  the  mining  gi-ound  of  the  party  of  the  second  part  within  tlie  distance 
in  this  article  heretofore  mentioned,  to  work  through  the  said  tuiniel  or 
ti-ansport  any  ore,  rock,  or  debris  through  the  same. 

Art.  XX.'  The  parties  of  the  fii'st  part  further  agree  that  they  will 
sell  to  the  party  of  the  second  part,  witlrin  three  months  after  the  said 
second  party's  mine  is  drained,  as  hereinbefore  provided  for,  any  portion 
of  a  rract  of  land  not  exceeding  ten  acres  in  a  square  body,  and  situated 
within  two  miles  from  the  mouth  of  the  tunnel,  to  be  designated  by  the 
parties  of  the  first  part  at  some  convenient  and  accessible  point,  the 
])arty  of  the  second  pai't  hereby  agreiMug  to  pay  therefor  at  the  rate  of 
pi-e  fhonsaud  dnllars  per  acre ;  and  the  said  party  of  the  second  part 
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shall  have  the  right  of  way  throno^h  any  lands  belonging  to  the  said 
Tunnel  Company  to  such  tract  as  may  be  conveyed ;  and  the  parties  of 
the  first  part  fuither  agree  to  transport  any  ore  belonging  to  the  party 
of  the  second  part  from  a  point  one  thousand  feet  from  the  mouth  of  the 
tunnel  to  the  land  which  may  have  been  so  purchased  by  the  party  of 
the  second  part  at  the  rate  of  twenty-five  cents  per  mile  for  every  ton  so 
transported. 

The  extension  of  the  time  aamed  in~the  foregoing  agree- 
ments, and  referred  to  in  paragraph  YI  of  the  plaintiff's 
complaint,  was  in  the  words  following,  and  was  granted 
and  executed  by  mining  companies  again  ''  representing  a 
majority  of  the  estimated  value  of  said  Corastock  lode  at 
the  time  of  the  passage  of  the  Sutro  Tunnel  act,"  viz: 

Extension  of  Time. 

This  agreement  made  this day  of  April,  1867,  between  the 

Mining  Company,  a  corporation  duly  organized  ,under  the  laws  of  the 
State  of  California,  and  having  its  mine  on  the.  Comstock  Lode,  in  the 
State  of  Nevada,  party  of  the  first  part,  and  the  Sutro  Tunnel  Company, 
party  of  the  second  part : 

Witnesseth,  that  in  consideration  of  one  dollar  in  gold  coin  of  the 
United  States,  in  hand  paid  to  the  said  party  of  the  first  part  by  the  said 
party  of  the  second  part,  and  of  other  good  and  valuable  considerations, 
receipt  whereof  is  hereby  acknowledged,  said  party  of  the  first  part  agrees 
and  covenants  that  said  party  of  the  second  part  shall  have,  and  is  here- 
by granted,  an  extension  of  time  for  one  year  from  and  after  the  period 
specified  in  articles  first,  third,  fourth,  and  fifth  of  a  certain  contract 

entered  into  between  the  parties  hereto  on  the day  of ,  1866 ; 

and  it  is  hereby  declared  to  be  the  intention  of  said  grant  of  extension 
of  time,  that  the  operation  and  efiect  thereof  shall  be  the  same  in  all  re- 
spects as  if  the  first  day  of  August,  1868,  had  been  originally  inserted  in 
said  contract,  instead  of  the  first  day  of  August,  1867,  wherever  the  date 
last  mentioned  is  found  therein. 

In  testimony  whereof  the Mining  Company  has  caused  these 

presents  to  be  signed  by  its  president  and  secretary,  and  its  corporate 
seal  to  be  afiixed,  this day  of  April,  1867. 

CROWN  POINT  GOLD  AND  SILVER  MINING  CO.,  executed 
Mav  21.  1867. 

SAVAGE  MINING  CO.,  March  7,  1867. 

OPHIR  SILVER  MINING  CO..  April  4,  1867. 

HALE  AND  NORCROSS  SILVER  MINING  Co.,  April  10, 1867. 

WHITE  AND  MURPHY  GOLD  AND  SILVER  MINING  CO., 
April  24,  1867. 

OVERMAN  SILVER  MINING  CO.,  March  16,  1867. 

CONFIDENCE  SILVER  MINING  CO.,  April  1,  1867. 

CHOLLAR  POTOSI  MINING  CO.,  April  24,  1867. 

EMPIRE  SILVER  MINING  CO.,  March  30,  1867. 

GOLD  HILL  QUARTZ  MILL  AND  MINING  CO..  April  8, 1867. 

GOULD  AND  CURRY  SILVER  MINING  CO.,  April  10,  1867. 

In  King's  official  report,  page  191,  printed  by  order  of 
Congress,  the  following  list  of  the  mines  on  the  Comstock 
Lode  is  given,  showing  their  product,  the  assessments 
levied,  and  dividends  declared  for  the  years  1866  and 
1867,  as  follows : 
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Those  who  signed  contracts  with  the  Siitro  Tunnel 
Company  are  niarked  with  an  asterisk  [*],  and  it  will  be 
found  upon  examination  that  they  include  all  the  product- 
ive mines  but  one.  The  total  yield  of  all  the  mines  was, 
for  1866,  $11,739,100  88;  of  which  the  contracts  represent 
$11,167,594  09,  or  95  per  cent,  of  the'total  yield.  In  1867 
we  again  find  only  one  productive  mine  unrepresented  by 
the  contracts.  The  total  yield  for  that  year  was  $13,738,- 
617  97;  of  which  the  contracts  represent  $12,597,876  03, 
or  91 J  per  cent. 

Those  mines  which,  in  1867,  granted  an  extension  of 
time  for  one  year,  that  is,  until.  August  1, 1868,  are  marked 
with  a  cross  [f].  They  are  eleven  in  number.  Their 
yield  was,  for  the  year  1866,  $7,960,073  78,  or  68  per  cent, 
of  the  total  for  that  year.  For  1867,  the  year  in  which  the 
extension  was  granted,  they  represent  $9,762,103  62,  or 
71  per  cent,  of  total  yield. 

Thus  it  will  be  seen  that  the  twenty-three  mining  com- 
panies who  executed  the  original  agreement  represented 
more  than  95  per  centum,  and  the  eleven  mining  compa- 
nies who  granted  and  executed  the  extension  of  time  rep- 
resented 68  per  centum  of  the  total  yield  of  the  Comstock 
Lode  in  the  year  1866 ;  in  both  cases  ynore  than  *'  a  major- 
ity of  the  estimated  value  of  said  Comstock  Lode  at  the 
time  of  the  passage  of  the  Sutro  Tunnel  act." 
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PROPORTIONS. 

The  large  square  represents  the  15.000  tons  of  cable,  cages,  and  ears  hoisted  daily  on  the  Comstock 
lode  ;  the  square  next  in  size  the  8,640  tons  of  water  pumped ;  the  next  square  the  2.000  tons  of  ore, 
and  the  next  square  the  1,000  tons  of  waste  rock,  all  of  which,  in  order  to  reach  the  surface,  must 
pass  up  shafts  2,000  feet  in  depth.  After  reaching  the  surface  the  ore  is  transported  twenty  miles 
over  the  Virginia  and  Truckee  railroad  to  the  mills  on  Carson  river,  and  from  it  extracted  the  one 
ton  of  bullion  shown  by  a  small  square  spot  in  the  upper  right-hand  corner.  After  the  completion 
of  the  Sutro  Tunnel  there  will  b^  no  dead-weight  to  hoist,  the  water  will  flow  out  by  itself,  the  debris 
and  ore  will  fall  down  by  their  own  gravity,  and  the  latter  can  be  dumped  into  mills  after  being 
carried  over  4  miles  of  level  railroad. 

The  water  flowing  from  the  Sutro  Tunnel  on  August  1, 1876,  (this  tunnel  being  completed  a  little 
over  two-thirds  its  length,)  was  174  niiners"  inches,  equal  to  12,543  tons  of  2,000  pounds  each  per  day, 
or  4,578,195  tons  per  annum.  Estimating  the  cost  of  pumping  the  water  2,000  feet  high  at  50  cents  per 
ton  it  would  cost  $2,289,097  per  annum  to  pump  the  present  flow,  which  will  at  least  oe  doubled  after 
the  tunnel  connects  with  all  the  mines  on  the  Comstock  lode. 
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WATER  POWER  AT  TUNNEL  LEVEL. 
The  water  entering  the  Comstock  lode  above  the  tunnel  level  may  be  utilized  as  a  motive  power 
by  collecting  it  in  tanks  as  shown  at  A,  (say  1,000  feet  above  the  tunnel,)  from  which  it  may  be  con- 
ducted through  pipes  B  to  water-wheels  C  at  the  tunnel  level,  the  water  being  discharged  in  the  tun- 
nel at  P.  These  wheels  may  be  employed  to  pump  water  or  for  the  purpose  of  hoisting  or  lowering 
men,  material,  etc.,  from  beiow  the  tunnel  level. 


TRANSPORTATION  OF  MINERS. 

lender  t}io  pro>ent  system  the  3.(H)()  miners  who  enter  the  mines  daily  are  lowered,  a  dozen  at  a 
tini*'  Mil  cMjres  consuminsr  hours  of  time;  after  the  completion  of  the  Sutro  Tunnel  a  shift  of  one  thou- 
^-jiiid  men  can  he  put  in  on  a  train  of  cars  and  landed  at  the  bottom  of  the  shafts  in  15  minutes. 


FIRE  IN  YELLOW  JACKET  MINE. 
At  this  fire  42  miners  lost  their  lives;  had  the  Sutro  I'nnnel  been  completed  and  connected  with 
this  shatt  the  men  would  liave  escaped  unharmed,  as  illustrated  in  the  right-hand  cut. 


VIEW  OF  THE  SUTRO  TUNNEL  FROM  ITS  ENTRANCE. 
10  feet  by  14  feet  in  the  clear.    Length  attained  August  1, 1876, 13,839  feet. 


VIEW   OF  SHAFT  NO.    1   FROM  THE  EAST,  AND  MOUNT  ROSE,  UNDER   WHICH  THE  SUTRO  TUN 

NEL  PASSES. 


COMPANY'S  MACHINE  SHOP  AND  Ot-piCR  BUILDING,  SUTRO  TUXNKL. 


INTEKIOn  OF  MAnniNE  SHOP,  SUTRO  TUNNEL. 


VIEW  OF  HOISTING  WORKS  AT  SHAFT  NO    1,  SUTKO  TUNNEL. 


INTERIOR  OF  BUILDINGS  AT  SHAFT  NO.  1,  SUTRO  TUNNEL. 
Depth  to  tunnel  level  523  feet. 
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VIEW  OF  HOISTING  WORKS  AT  SHAFT  NO.  2,  SUTKO  TUNNEL. 


INTEillUK  OF  BUILDINGS  AT  SHAJ^^  NO.  2,  SUTKO  TUNNEL. 
Depth  to  tunnel  level  1,041  leet. 


VIEW  OF  HOISTING  WORKS  AT  SHAFT  NO  3,  SUTRO  TUNNEL. 
Depth  to  tunnel  level  1,361  feet. 


INTERIOR  OF  BUILDINGS  AT  SHAFT  NO.  3,  SUTRO  TUNNEL. 


VIEW  OP  HOISTING  WORKS  AT  SHAFT  NO   4,  SUTKO  TUNNEL. 
Depth  to  tunnel  level  1,485  feet. 


INTERIOR  OF  BUILDINGS  AT  SHAFT  NO.  4,  SUTRO  TUNNEL. 


i       VIEW  OF  VIRGINIA  CITY  AND  MOUNT  DAVIDSON  FROM  SUTRO  TUNNEI.  COM 
(  PANY'S  ROAD. 

I^Iouiit  Davidson  3,600 feet  above  tunnel,  and  7,827  feet  above  sea  level. 


VIEW  OF  GOLD  HILU  THE  SOUTHERN  PART  OF  COMSTOCK  LODE. 


